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Abstract
Despite legislation proposing sex self-identification being deferred 

in early 2019, numerous government departments and agencies have 

implemented self-identification in their policies and practices. If a 

man can declare himself to be a woman, what, then, is a woman, and 

how can women’s rights as a political class be maintained? This article 

explores the tensions between women’s sex-based human rights and 

the claims of transgender advocates. In so doing, it discusses the 

nature and implications of gender ideology and highlights the failure 

of public sector institutions, in embracing key tenets of this ideology, 

to follow well-established policymaking processes. 
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policy capture by gender ideology has 
replaced proper process; and

•	 discuss	lessons	to	be	learned	and	future	
steps that could be taken to provide a 
legal mandate that acknowledges 
gender diversity without erasing 
women’s rights. 
The article draws on our 2020 

investigation into the implications of 
gender ideology1 for women’s sex-based 
human rights (Rivers and Abigail, 2021). 
This work focuses on women because men 
in general do not suffer rights infringements 
in the same way, or to the same extent, 
when female-to-male trans men claim 
male social roles and spaces. However, the 
ceding of sex to gender does have negative 
impacts on gay men, as well as on lesbians.

Background

Sex and gender identity

For millennia human societies have lived 
with the material reality of two sexes, with 
biological sex determining who is female 
and who male. In recent years this reality 
has been turned upside down by the belief 
of some that sex is a spectrum and is fluid, 
that it is possible to change sex and that 
biological features are irrelevant to, and 
may conflict with, the ‘inner essence’ of our 
‘gender identity’ (Reilly-Cooper, 2015). The 

The purpose of this article is to:
•	 show	 how	 parts	 of	 the	 New	
Zealand government have 

implemented sex self-identification 
without a legislative mandate; 

•	 explain	 the	 background	 to	 gender	
ideology; 

•	 demonstrate	 how	 gender	 theory	 is	
leading to the disappearance of the 
traditional concept of ‘sex’ in public 
policy, and has led to a clash between 
women’s rights and transgender claims;

•	 discuss	 the	 processes	 for	 good	
policymaking	in	New	Zealand	and	how	
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enormity of the societal upheaval stemming 
from this belief can scarcely be overstated. 
The	New	Zealand	population	has	not	been	
asked whether it thinks our biological 
features are no longer what make us male or 
female, or whether they believe people can 
actually change sex. Yet the gender ideology 
underpinning this revolution in thinking 
has become embedded in public sector 
institutions	 (not	 only	 in	 New	 Zealand),	
with almost no public oversight and with 
no legislative mandate (Hamilton, 2019; 
Ffiske, 2020b; Sinnott, 2020). Associated 
work is moving us towards a society where 
‘sex’ as a biological descriptor does not exist 
except as a private matter (International 
Conference on Transgender Law and 
Employment Policy, 1993), and is replaced 
by ‘gender’ (Future of Legal Gender, 2019; 
Stock, 2019) as determinative of identity for 
almost all purposes.

The belief that a man can transition to 
becoming a woman is the crux of the issue 
in relation to women’s rights. If ‘woman’ is 
no longer defined as ‘adult human female’ 
and instead means ‘anyone who feels like 
one’, what, then, is a woman, and what does 
it mean for women’s sex-based human 
rights? Women as a political class will 
disappear if a belief in gender identity is 
mandated, raising issues as to how the 
injustices experienced by women as a class 
can be addressed. 

Sex self-identification

Sex self-identification refers to a person 
being able change their sex label, including 
on their birth certificate, with no social, 
legal or medical preconditions of any kind. 
This means that men who declare a female 
identity have the right to be regarded in 
all respects as female, including to use 
female resources, to take up positions 
designated as women-only, and to take 
part in women’s sports.2 

In 2017 the Births, Deaths, Marriages, 
and Relationships Registration Bill 
(BDMRR Bill), a technical update to 
existing legislation, was introduced into 
the	 New	 Zealand	 Parliament.	 It	 went	
through the select committee process but 
was then amended to include sex self-
identification, after public consultation 
had closed. Because of this, and on advice 
from Crown Law, the bill was deferred in 
February 2019 (Martin, 2019). 

At the time of writing the government 
has re-introduced the bill, including 
provision for self-identification. The bill 
caters for multiple sex changes over a 
lifetime, with intermediate or non-
gendered options available (Tinetti, 2021). 
A suite of other legislation will embed 
gender identity and non-binary status. For 
example, it is proposed that ‘gender identity’ 
be covered by the proposed hate speech 
legislation, making it possible that any 
expression of disagreement with this 
concept will be regarded as hate speech. 
Those failing to acknowledge gender 
identities as real, or parents who refuse 

their child access to puberty blockers, 
could commit new offences related to 
conversion practices. 

Until recently, sex transition was 
regarded as a means by which people 
desperately uncomfortable in their bodies 
(mostly men) could take on the appearance 
of the other sex in order to live in the role 
of that sex. There are many trans people 
who say they have not literally changed sex 
(Hayton, 2021; Yardley, 2017). Trans 
advocates often point to the existence of 
indigenous trans people – for example, 
hijra in India, fa’afafine in Samoa and ‘two-
spirit’ people in the Americas. However, the 
presentation of such people as analogous 
to modern transgenderism is rejected by 
many indigenous people (Pember, 2016; 
Mana Wähine Körero, 2021). Almost 
always men, they were never understood 
to be literally women.

Policy changes in ministries and 

departments 

The impetus for our research in 2020 was 
an article by a Scottish policy think tank 
which showed that sex self-identification 
was being implemented in the Scottish 

census and prison system, despite the 
lack of legislative mandate (Murray and 
Hunter Blackburn, 2019). When we began 
to	explore	departmental	practices	in	New	
Zealand, it became apparent that policy 
initiatives to implement self-identification 
were already underway prior to the 
BDMRR Bill being introduced, and, despite 
its deferral, had gathered pace. We found 
that across multiple agencies new policies 
and approaches were introduced to bring 
in gender ideology. In general, such changes 
were made with little policy analysis, no risk 
mitigation or impact assessment, no pilot 
processes and no proposed evaluation of 

the	changes.	No	opinions	were	canvassed,	
other than from people claiming a gender 
identity and their supporters.

Ministry for Women

The Ministry for Women has changed 
its understanding of the meaning of 
‘women’ without any consultation with 
the population group it was set up to serve. 
Despite the deferral of the BDMRR Bill in 
2019, the ministry’s response to a request 
made under the Official Information 
Act in June 2020 stated that it represents 
the interests of all women, including 
transgender women, and recognises the 
right of all people to self-identify (Ministry 
for Women, 2020). It appears that from 
late 2017 the ministry quietly included 

‘trans women’ as part of its client group 
(Ministry for Women, 2018). There was 
no public notification of this change 
until OIA requests apparently prompted 
a statement on the ministry’s website in 
March 2021 (Ministry for Women, 2021).

Statistics New Zealand 

In	2015,	Statistics	New	Zealand	announced	
a world first in a new gender identity 

In 2018 Statistics New Zealand 
announced that it was in the process 
of creating a framework for sexual 
orientation and a statistical standard 
for sexual identity. 
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statistical standard. ‘Gender diverse’ would 
appear as a new classification, distinct 
from ‘male’ or ‘female’. The standard 
defined ‘gender identity’ as:

A person’s internal sense of being 
wholly female, wholly male, or having 
aspects of female and/or male. A 
person’s gender identity can be 
expressed in several ways, and may or 
may not correspond with the sex 
recorded	 at	 birth.	 (Statistics	 New	
Zealand, 2015)

In	 2018	 Statistics	 New	 Zealand	
announced that it was in the process of 
creating a framework for sexual orientation 

and a statistical standard for sexual identity. 
It used a three-week public submissions 
process to collect feedback on these 
initiatives	(Statistics	New	Zealand,	2018a).	
The new sexual orientation standard stated 
that orientation may be defined as same-
gender or opposite-gender orientation 
(Statistics	New	Zealand,	2018b).	But	sexual	
orientation has never been defined as 
anything but sex-based attraction, 
including in the Human Rights Act. Based 
on submissions, the standard also 
recognised ‘non-binary’ identities, despite 
there being no legal status for these. Yet if 
people can legally identify as non-binary, 
the definition of ‘sex’ collapses. This was 
one of the points made by Crown Law 
which contributed to the deferral of the 
self-identification provisions in 2019 
(Crown Law, 2019a).

Also in 2018, together with the State 
Services Commission and the Ministry for 

Women,	Statistics	New	Zealand	designed	
a new standard for pay gap measurement, 
in which ‘employees should be included as 
the gender they choose. Some employees 
may not identify as men or women but as 
gender-diverse, or they may prefer not to 
state	 a	 gender	 identity’	 (Statistics	 New	
Zealand, Ministry for Women and State 
Services Commision, 2020). Since 2018, all 
public sector workforce information has 
been collected by self-identified gender, 
affecting not only pay data; roles held by 
trans women are being counted as held by 
women (State Services Commission, 2018).

Statistics	New	Zealand	also	decided	
that the 2019/20 Household Economic 
Survey would for the first time ask 

respondents to describe their gender as 
well	as	their	sex	at	birth	(Statistics	New	
Zealand, 2019a). 

A review of the statistical standards for 
sex and gender identity in 2019–20 did 
involve public consultation. By this stage, 
‘gender’ and ‘gender identity’ were 
becoming conflated, as the new definition 
of ‘gender’ was: ‘a person’s social and 
personal identity as male, female, or 
another gender such as non-binary ... A 
person’s gender may change over time. 
Some people may not identify with any 
gender’	(Statistics	New	Zealand,	2020c).	
The consultation paper provides an almost 
identical definition for ‘gender identity’. It 
also says that ‘sex’ can change over the 
course of a lifetime (ibid.).

The proposed changes heralded the 
effective replacement of data on sex (based 
on biological features) with data on gender 
(defined in this case as a belief). This would 

apply	across	all	of	New	Zealand’s	public	
sector over time, except for those cases, 
such as in the health services, where 
knowledge of sex is a specific requirement. 
Despite the extensive consultation, sex 
information in a medical context was 
declared ‘beyond the scope’ of the new 
standard	(Statistics	New	Zealand	2021a).

‘Gender by default’ is explained in the 
consultation document as: 
an approach that defaults to the 
collection of gender data as opposed 
to sex at birth ... Collection of sex at 
birth information should be viewed 
as an exception where there is a 
specific need.

In most cases a person’s gender – their 
social and personal identity – is most 
relevant for policy making and research 
rather than their sex at birth. Gender 
based analysis is used in a range of 
areas, from income equality to health 
and	education.	(Statistics	New	Zealand,	
2020c, emphasis added)

All the documents referenced in the sex 
and gender identity standards relate to the 
specific concerns of transgender and 
intersex people. There is no evidence of 
research either into the various impacts of 
failing to collect sex-based data or data on 
men who identify as women being added 
to women’s data.

Public Service Commission

The Public Service Commission – formerly 
the State Services Commission – has led 
the work of implementing gender ideology 
across the public sector (State Services 
Commission, 2019). As noted above, the 
commission co-designed in 2018 a new 
standard on the measurement and analysis 
of	gender	pay	gaps	(Statistics	New	Zealand,	
Ministry for Women and State Services 
Commission, 2020), in which, despite pay 
equity legislation being based on sex, not 
gender, transgender people were included 
as their claimed gender identity.

The	 pay	 comparisons	 for	 the	 New	
Zealand public sector for 2019 showed an 
historically exceptional result, with the 
gender pay gap falling from 12.2% in 2018 
to 10.5% (Genter, 2020). Because for the 
first time it is impossible to know who is 
included in the category of women, it is 

In mid-2020 the Public Service 
Commission announced that staff 
should ‘consider starting a meeting with 
each attendee sharing their name and 
pronouns’ and that ‘having pronouns 
in an email signature signals you as 
an LGBTQIA+ ally’ (Public Service 
Commission, 2020).

Sex, Gender and Women’s Rights
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unclear whether self-identified women 
(trans women), who were likely to be in 
better paid, traditionally male occupations, 
had any effect on the reduction in the pay 
differential.

In mid-2020 the Public Service 
Commission announced that staff should 
‘consider starting a meeting with each 
attendee sharing their name and pronouns’ 
and that ‘having pronouns in an email 
signature signals you as an LGBTQIA+ ally’ 
(Public Service Commission, 2020). Many 
agencies have since adopted ‘preferred 
pronoun’	 use	 (Statistics	 New	 Zealand,	
2020d; Crown Law, 2019b). Despite their 
use not being mandatory, some 
departments have introduced them in such 
a way that public servants effectively have 
no choice (Ministry of Justice, 2021).

Human Rights Commission

Despite its legislated role under the Human 
Rights Act 1993 to prevent discrimination 
against women, the Human Rights 
Commission has consistently promoted 
transgender rights over women’s sex-based 
rights (Alves, 2018), and in its submission 
to the BDMRR Bill in 2018 advocated 
sex self-identity without preconditions 
(Human Rights Commission, 2018). The 
submission gave no consideration to 
whether those rights might disadvantage 
women. 

The commission’s 2020 Prism report 
repeats that gender identity refers to ‘each 
person’s deeply felt internal and individual 
experience of gender, which may or may 
not correspond with the sex assigned at 
birth’ (Human Rights Commission, 2020). 
Statements about ‘each person’ tie everyone 
into a belief, despite many people not 
accepting this and there being no proof 
that ‘gender identity’ exists (Hayton, 2021).

The Human Rights Act also protects 
against discrimination on the basis of sexual 
orientation. The Prism report states that 
sexual orientation refers to attraction to the 
same, different or both genders (Human 
Rights Commission, 2020). Given its 
interpretation of gender as meaning ‘gender 
by self-identification’, this language 
effectively drains sexual orientation of its 
meaning. It also misrepresents the legislation 
on protection of sexual orientation.

A further duty of the Human Rights 
Commission is to ‘encourage ... harmonious 

relations between individuals and among 
the diverse groups’ of our society (Human 
Rights Act 1993, 5(1)(b)). The level of 
discord between trans lobbyists3 and 
women’s rights advocates has reached toxic 
levels, but the commission has so far failed 
to play its role with these antagonist groups. 

Ministry of Education

The Ministry of Education launched new 
relationships and sexuality education 
(RSE) guidelines in September 2020 
(Ministry of Education, 2020a). The 
guidelines’ provision for self-identification 
of sex in schools includes a sex category 
of ‘other’. Science teaching is affected by 

ideas such as ‘how biological sex has been 
constructed and measured over time’ and 
sex being ‘ascribed at birth’. The guidelines 
mandate the use of preferred names and 
pronouns and ‘all school forms [should] 
allow for genders in addition to male or 
female (eg, gender diverse, non-binary, 
takatäpui)’.4 An Official Information 
Act request to the ministry reveals that 
teachers are to rely on their professional 
ethics to determine when ‘sex’ is of primary 
importance (biology curriculum) and 
when it is not (relationships and sexuality 
education) (Ministry of Education, 2020b). 
Teaching materials for the curriculum are 
marketed to schools, including a game 
from Family Planning in which the ideas 
are planted that boys can have periods and 
grow breasts (Family Planning, 2021). The 
guidelines advise that pupils are to have 
access to the sports, toilets and changing 
rooms of their chosen gender. There is 
no consideration of whether girls feel 
comfortable in using mixed facilities 
or with boys using the girls’ facilities 
(Ministry of Education, 2020a).

Legislation decrees that school boards 
and parents must be consulted periodically 

about the health curriculum (Education 
Act 1989), but there is no evidence that this 
RSE curriculum has been approved by 
parents. 

Ministry of Social Development

A Ministry of Social Development policy 
change in December 2019 was announced 
by the trans advocacy group Gender 
Minorities Aotearoa. The ministry 

has carried out community consultation 
and added a ‘gender diverse’ option to 
their systems. You can choose whether 
to use male, female, or gender diverse, 
just the same way you can choose 

ethnicity – with no supporting 
documentation. You do not need to 
change your birth certificate or other 
ID to change your gender marker with 
MSD. (Gender Minorities Aotearoa, 
2019)

Such change can be made with a simple 
phone call to an 0800 number. 

With standard forms changed to accept 
self-identification, the ministry now 
collects gender data rather than sex data by 
default. An OIA response shows that, 
contrary to the statement from Gender 
Minorities Aotearoa, there was no 
community consultation on the change. 
The ministry stated that, in their view, the 
decision to change to a self-identification 
model ‘was not regarded as policy work’; 
instead it was implemented as a technical 
change to the ministry’s ‘Guide to social 
development policy’ (Ministry of Social 
Development, 2020, 2021).

Implications and unintended consequences

Our discussion above has focused on the 
policy and administrative changes that 
have resulted from the implementation of 

With standard forms changed to 
accept self-identification, the ministry 
now collects gender data rather than 
sex data by default. 
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gender	ideology	in	the	New	Zealand	public	
sector in recent years. The consequences 
of these changes are a story in themselves, 
of which we can give only a brief outline 
here.5 

Data issues

First, the creation of new statistical 
standards will have an impact on record 
keeping, with serious consequences for 
future researchers. The implications of 
omitting sex-based data are that ‘distorted 
statistics will give a distorted picture of 
actual real world inequality rooted in the 
biological and reproductive differences 
between women and men’ (Reilly-Cooper, 
2015).

Such issues as health, occupational 
differences, access to money and roles of 
influence, and perpetration of and 
vulnerability to violence all continue to 
have sexed dimensions. Without accurate 
data on women, neither improvements nor 
slippage can be measured. In deciding on 

‘gender’ as the default setting, there was also 
no examination of possible risks to work 
that has until now relied on data sets and 
series that are standardised to ‘sex’ 
(Statistics	New	Zealand,	2020a).

Not	only	does	statistical	data	on	women	
become unreliable when female-identified 
men are included in that category; it works 
also against the interests of transgender 
people. If they cannot be tracked, their 
particular needs cannot be properly 
understood. Such omissions also fail to 
consider detransitioners – those reverting 
to understanding themselves as their birth 
sex – many of whom experience severe 
mental health and medical consequences.

‘Hiding’ trans people in the statistics 
also obscures the fact that this group 

remains by and large in the occupations, 
relationships and sex-based crime 
categories that they were in prior to 
transition. Violent crimes typical of males 
are being reported as female crimes 
(Coleman, n.d.).

Justice issues

In	New	Zealand,	men	can	already	be	housed	
in women’s prisons if they self-identify 
as women, provided their crime is not 
sexual violence against women. Assaults 
on women have occurred as a result (Place, 
2019). These men are reported as women, 
even when other information is freely 
available	 (New	 Zealand	 Herald,	 2020;	
Shaw, 2020).

In Canada the statistics on ‘dangerous 
criminal women’ increased dramatically 
following self-identification, skewing both 
the numbers and the reporting (Mason, 
2021). The therapeutic environment 
designed for female inmates in Canada has 
changed to take account of the management 
issues that arise when men are housed 
(Mason, 2019). In California, pregnancies 
and abortions are allegedly happening in 
the women’s prisons since trans women 
have been housed there (Kaminsky, 2021), 
while	in	New	Zealand	there	are	reports	of	
pregnancies at Wiri women’s prison (Chick, 
2021). There are strong indications of 
opportunistic identification as female in 
order to gain access to vulnerable women 
(Biggs, 2020; Shaw, 2020). Two per cent of 
male prisoners in the United Kingdom 
report they are female (Hymas, 2019); sex 
data is obscured, allowing the sex of male 
prisoners identifying as female to be 
unknown by other prison staff and 
prisoners (Ffiske, 2020a). There are 

shocking rates of prison rape (Shaw, 2020; 
Biggs, 2020). 

In the United Kingdom women victims 
of violence at the hands of male-bodied 
trans women have been made to refer to 
their assailants as ‘she’ or they will be 
penalised for ‘misgendering’ (MacLachlan, 
2019); this has applied even when the 
actual sex was known, and even when the 
attacker’s male genitals were discussed 
during evidence (Shaw, 2020; Ghose, 2018). 
A	New	Zealand	press	report	on	an	alleged	
murderer used a female name and 
pronouns throughout, making the person 
unidentifiable as a trans woman even while 
a campaign to have them housed in a 
women’s prison was being covered in other 
news	stories	(New	Zealand	Herald,	2020;	
Sherwood, 2019). 

 The law in the United Kingdom allows 
women to be charged only as accessories 
to rape, a charge that is very rare. However, 
the	 Office	 of	 National	 Statistics	 has	
published Crown Prosecution Service data 
on rape prosecutions over a seven-year 
period showing that 436 individuals 
prosecuted for rape were recorded as 
women (Sullivan, 2021). The number of 
cases of child sexual abuse reportedly 
perpetrated by women has doubled over 
four years; self-identified women are 
included in this figure (Fairplay for Women, 
2021).

In both Canada and the United 
Kingdom, refuges and rape crisis centres 
used by women victims of sexual violence 
are losing their funding if their services are 
maintained for biological women only 
(Linehan,	 2021;	 Zygan,	 2020).	 In	 New	
Zealand such services, originally created by 
women for women, are now inclusive of 
‘gender diverse’ people, including as staff 
(Wellington Rape Crisis Services, n.d.).

Other impacts 

We note other already apparent 
consequences very briefly:
•	 Language	is	being	distorted	in	the	name	

of inclusiveness, erasing women in the 
process: ‘mother’ is replaced with 
‘birthing person’; ‘pregnant women’ are 
now ‘pregnant people’. 

•	 Freedom	of	speech	does	not	apply	when	
anyone wanting to discuss women’s 
rights is accused of hate speech and is 
‘deplatformed’. 

Sex, Gender and Women’s Rights

In both Canada and the United 
Kingdom, refuges and rape crisis centres 
used by women victims of sexual 
violence are losing their funding if their 
services are maintained for biological 
women only ...
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•	 Public	servants	cannot	give	‘free	and	
frank advice’ when they are expected to 
adhere to gender ideology. 

•	 In	 academia	 and	 in	 the	 sciences	 a	
climate of fear for careers is preventing 
reasoned debate and balancing of 
evidence; ‘cancel culture’ rules. 

•	 Doctors	and	counsellors	who	do	not	
agree with gender-affirming drugs for 
children are silent for fear of 
opprobrium. 

•	 Lesbians	are	accused	of	transphobia	if	
they do not accept relationships with 
trans women, and are being shut out of 
rainbow community events for being 
‘exclusionary’. 

Gender ideology – theory and principles

We turn now to a broader discussion 
of gender ideology and its influence in 
New	 Zealand.	 The	 starting	 point	 for	 its	
introduction into government policy was 
the Labour Party manifesto for the 2017 
election	(New	Zealand	Labour	Party,	2017).	
The case for changes rested on a sense of duty 
founded on claims of transgender people’s 
vulnerability (Transgender Trend, 2019; 
Biggs, 2018), and new social conventions 
that render personal preferences and 
styles (once regarded as ‘personality’) as an 

‘identity’ (Bilek, 2020b). But underpinning 
these changes lie international factors: 
the rise of gender theory, a subset of 
postmodern critical theory; the Yogyakarta 
Principles, which see ‘gender identity’ as 
the latest civil rights issue (International 
Commission of Jurists, 2017; Bindel and 
Newman,	2021);6 and significant funding 
from international foundations advocating 
gender ideology, including some that make 
grants	in	New	Zealand	(Gender	Minorities	
Aotearoa, 2017).

Postmodern gender theory

The term ‘gender’ was used in feminist 
theory of the 1970s to explain societal 
expectations that imposed narrow and 
damaging stereotypes on both sexes. 
Its meaning changed with the rise of 
postmodern queer theory, especially 
in universities, in the 1990s. Academic 
courses in gender studies turned the 
focus away from women’s studies’ 
analysis of patriarchy, rejecting biological 
materialism and the reality of sexed 
bodies (Todd, 2019; Jones, 2018b). The 

idea of gender as brought into being by 
repeated performances of a particular 
gender role took hold: ‘a man or woman 
came to mean someone who performed 
manhood or womanhood, which were 
sets of stereotypes ... that were meaningful 
simply because they were performed over 
and over again’ (Joyce, 2021, p.5). This 
notion has continued to underpin gender 
ideology.

Yogyakarta Principles 

ARC International is an organisation 
which lobbies internationally for LGBT 
rights (ARC International, n.d.). It 
initiated a project to set up a human 
rights framework for sexual orientation 

and gender identity, resulting in a 2006 
meeting in Yogyakarta, Indonesia. Here a 
group of human rights experts constructed 
the Yogyakarta Principles, in which gender 
identity was first defined. 

It appears that no attention was given 
to the implications for women’s rights. One 
of the original participants, Robert 
Wintemute, now says: ‘women’s rights were 
not considered during the meeting where 
the principles were written and the authors 

“failed to consider” that fully intact males 
would seek to access female-only spaces’ 
(Bindel	and	Newman,	2021;	Wintemute,	
2021).

The principles were updated in 2017 in 
a way that has taken advantage of 
jurisprudence related to the progress of 
gender ideology around the world and 
therefore serves to reinforce it (Zobnina, 
2020). The acronym adopted, SOGIESC 
(sexual orientation, gender identity and 
expression and sex characteristics), helped 
to tie the gender identity issue to the larger, 

more well-established LGB wagon 
(Holloway, 2020; Jones, 2018a). The 
principles also created a false equivalence 
between transgender identity and disorders 
of sexual development (‘intersex’ 
conditions). By far the large majority of 
intersex people are either male or female. 

Despite their not having been adopted 
by	the	United	Nations	and	so	not	being	
binding on governments, the Yogyakarta 
Principles have been hugely influential in 
adding novel, unnegotiated definitions and 
new	policy	into	UN	and	European	Union	
policies, and even national constitutions 
(Zobnina,	2020).	The	New	Zealand	Human	
Rights Commission consistently implies 
that the principles have official standing.

According to the principles, men can 
become women, and vice versa, and must 
be regarded as such. Sex is fluid, so a man 
may be a woman one month but a man the 
next, with the possibility of non-binary 
status at any stage. Men who transition are 
a group of women in the way that women 
of colour, white women and disabled 
women are different categories of women. 
By this logic, trans women deserve access 
to women’s protected services, spaces and 
roles. This is what is planned for 
implementation	in	New	Zealand	legislation.	

Funding from international foundations and 

local sources

Gender ideology has gathered pace 
significantly in the last five or six years 
as transgender organisations have 
gained access to significant funding. 
Governments and wealthy private 
benefactors, as well as large corporations, 
have funded gender ideology to an extent 
that was never the case for the LGB rights 

Governments and wealthy private 
benefactors, as well as large 
corporations, have funded gender 
ideology to an extent that was never 
the case for the LGB rights groups of 
earlier years ...
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groups of earlier years (Biggs, 2018; Bilek, 
2020a). Organisations originally set up to 
support gays and lesbians have morphed 
into trans rights groups to support the 
‘queer’ community, with millions of 
dollars	 going	 into	 advocacy	 work.	 New	
Zealand’s ‘rainbow’ organisations have had 
large levels of funding from such sources 
(Rainbow Youth, 2020; InsideOUT, n.d.; 
Gender Minorites Aotearoa, 2017).

In 2019, law firm Dentons and the 
Thomson Reuters Foundation funded pro 
bono a project to help trans groups bring 
about changes in the law that would allow 
children to legally change their gender 
without adult approval. The resulting report 
encouraged non-governmental organisations 

to get ahead of the government and publish 
progressive legislative proposals before the 
government had time to develop their own. 
NGOs	 need	 to	 intervene	 early	 in	 the	
legislative process and ideally before it has 
even started. This will give them far greater 
ability to shape the government agenda. 
(Kirkup, 2020)

The report also advised using the youth 
wings of political parties, and coat-tailing 
on popular reforms such as the legalisation 
of gay marriage (Hamilton, 2019; IGLYO, 
Thomson Reuters Foundation and Dentons, 
2019).

As has been seen in this country, those 
tactics have worked well, thanks to the 
funding that has enabled them. 

The implementation of gender ideology  

in government

The current government seeks to train 
public servants in inclusion and diversity, 
an approach that has gained momentum 
since the Public Services Act came into 
force	in	2020.	New	diversity	and	inclusion	
roles are now part of human resources 
teams across the public sector. In addition, 

rainbow organisations are employed to 
develop local policies and to train staff. 
Given the adoption of the Yogyakarta 
Principles and postmodern approaches, 
the way this has played out has led to an 
inclusion and diversity framework that 
excludes people who do not believe they 
have a gender identity or that people can 
change sex. 

Rainbow Tick 

Rainbow Tick is one of a number of 
organisations that provide SOGIESC 
advice to the public sector. It offers 
certification for organisations that 
complete a diversity and inclusion 
assessment process. Rainbow Tick binds 

signatories to policies and practices 
without any apparent checks as to whether 
these create conflicts of interest, even 
though there are examples where pressure 
has been applied to bring organisations 
into line (Desmarais, 2019).

The Public Service Commission’s 
approach to issues of gender seems to 
follow the Rainbow Tick prescription to 
the extent that this appears, to us, to be an 
undue and unauthorised influence on 
policymaking. There are requirements for 
annual re-certification, board-level 
representation, funding of affinity groups, 
and representation of the relationship 
between Rainbow Tick and the agency to 
its employees, stakeholders and suppliers 
(Murphy, 2019). Training for all staff in 
‘unconscious bias’ is prescribed. Through 
the	 Cross	 Agency	 Rainbow	 Network,	
agencies demonstrate how fully they are 
meeting the expectations of their SOGIESC 
communities (Cross Agency Rainbow 
Network,	2019).

There is nothing of this kind for other 
minority and vulnerable populations – 
refugees and new migrants, people with 

hepatitis-C, young Mäori men – to ensure 
either that they feel fully included in the 
public sector or that they are welcomed as 
people needing special support. 

Women excluded from consultation

There is a glaring absence of women’s rights 
advocates from consultations and working 
groups that need their input in order to 
create fair and robust policy that includes 
‘sex’ as a useful category. When Statistics 
New	 Zealand	 established	 an	 advisory	
group of paid representatives to discuss the 
new statistical standards for sex and gender 
identity, every member represented the 
views of transgender or intersex people; 
none represented women (Statistics 
New	 Zealand,	 2019c).	 Unsurprisingly,	
the consultation completely discounted 
the idea that a correct representation of 
women by ‘sex’ was relevant. 

The same absence of women’s rights 
advocates pertained in the Department of 
Internal Affairs. A working party to look at 
making sex self-identification easier 
included only voices that supported this 
and none that cautioned about overreach 
or risks (Department of Internal Affairs, 
2020). The principal organisation speaking 
out for women’s rights in relation to the 
BDMRR Bill is Speak Up For Women. It 
was not invited to join the working group.

As a result of the sidelining of women’s 
interests, the subsequent regulatory impact 
statement for the reintroduced BDMRR 
Bill found no evidence that women will be 
harmed (Treasury, 2021).

Confusion between agencies on  

gender and sex 

A Ministry of Justice letter to the authors 
of this article stated that it is not correct 
to conflate ‘sex’, ‘gender’ and ‘gender 
identity’ because ‘all three terms have 
distinct definitions’ (Greaney, 2021). We 
agree. However, the Statistical Standard 
for Gender, Sex, and Variations of Sex 
Characteristics includes gender identity 
within its definition of ‘gender’, and 
also states that sex, gender and gender 
identity can change over the course of a 
lifetime	(Statistics	New	Zealand,	2021a).	
In response to an OIA request seeking 
clarification of this confusing statement, 
Statistics	New	Zealand	said	it	was	referring	
to the legal right to be able to change sex 
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multiple times over a lifetime (Statistics 
New	Zealand,	2021b).

Meanwhile, the Department of Internal 
Affairs maintains not only that the content 
of birth certificates is not determinative of 
sex, but also that a definition of sex is 
beyond the scope of the BDMRR Bill 
(Treasury, 2021). It appears there is no 
coherent understanding across government 
of the relationship of ‘sex’ to ‘gender’ and 

‘gender identity’. Into this environment the 
minister of internal affairs has announced 
that the bill will be reintroduced into 
Parliament in a way that supports multiple 
gender and sex changes as well as 
intermediate statuses (Tinetti, 2021). We 
suggest that this ‘queering’ of sex serves to 
undermine the understanding of the public 
that male and female are distinct and 
meaningful categories.

Policy capture

In our view, the implementation of gender 
ideology	in	the	New	Zealand	public	sector	
is a clear example of policy capture. The 
OECD defines policy capture as: 

the process of consistently or repeatedly 
directing public policy decisions away 
from the public interest towards the 
interest of a specific interest group or 
person. Capture is the opposite of 
inclusive and fair policy making and 
always undermines core democratic 
values. (OECD, 2017)

The way policy should be designed and 
implemented	 in	 the	 New	 Zealand	
government is led by the Department of the 
Prime Minister and Cabinet’s Policy Project 
team (Department of the Prime Minister 
and Cabinet, 2020). Its Policy Quality 
Framework outlines how policy objectives 
should be met, with guidelines, checklists 
and other requirements for implementing 
good policy (Department of the Prime 
Minister and Cabinet, 2019). Our research 
shows little evidence that the guidelines have 
been followed, given the ceding of women’s, 
lesbian and gay rights in favour of 
transgender rights in recent years.

The adoption of gender theory across 
government means that large segments of 
our public sector appear to be acting:
•	 undemocratically,	 in	 bringing	 in	 or	

promoting policies and protocols that 

have not undergone proper public 
consultation or approval;

•	 illegally,	 by	 claiming	 legislation,	
international conventions and 
conference recommendations as the 
basis for bringing in or promoting 
policies and protocols, when these do 
not legalise what is claimed; and

•	 discriminatorily,	in	terms	of	ignoring	
women’s sex-based rights in favour of 
those of men who claim female identity.
The public sector is well versed in 

addressing accountability issues, but does 
not respond so well to the impacts of 
systemic technological, cultural or social 
changes. The lack of capacity of the public 

sector to carry out due diligence in the face 
of new ideas is concerning and cannot but 
create poor policy and unintended impacts.

Of missteps and silences – looking back

When it comes to introducing recognition 
of gender diverse and transgender 
people into policy, there has been very 
little public engagement or efforts to 
research issues in the way that good 
public policy development demands. 
Instead, governments have allowed a 
situation to develop where there is deep 
societal antagonism on this issue between 
transgender advocates and women’s 
rights advocates. The atmosphere is now 
so deeply polarised that few politicians or 
media personnel are prepared to address 
the topic. Many professionals, too, are 
scared of speaking out, despite their 
concerns.7

The Department of Internal Affairs has 
claimed	 that	 ‘New	 Zealand	 society	 is	
changing to recognise that a person’s 
gender can differ from their sex and that it 
can change over time’ (Treasury, 2021, p.6). 

On what grounds can it make such a claim? 
The government has had more than 18 
months to provide information about sex 
self-identification and its implications and 
encourage reasoned public debate. Instead, 
the public were given only three weeks to 
respond to a supplementary order paper 
reintroducing the new provisions in the 
BDMRR Bill. Only those who have been 
following this issue closely will be aware of 
this. Since the issue is one involving existing 
rights and claimed new rights, the Ministry 
of Justice and the Human Rights 
Commission should have taken the lead in 
getting information out to the public. 

The	 New	 Zealand	 media	 has	 been	

woefully silent, with a lack of good 
investigative journalism that could have 
prepared the public to have an informed 
view. Coverage in newsprint or on 
television has mainly been confined to 
sympathetic portraits of individual trans 
people. 

New	Zealanders	live	in	a	pluralistic	and	
secular society, in which the state does not 
formally endorse any particular religion or 
creed. Yet there is now, in effect, a faith-
based system of belief being imposed on 
New	Zealand’s	children,	its	public	servants,	
and gradually society at large. Something 
as fundamental as a belief in the possibility 
of changing sex should not be imposed on 
a population whose permission or opinion 
has not been sought. But voices opposing 
gender ideology have been systematically 
silenced,	in	New	Zealand	and	elsewhere.	In	
the United Kingdom, for instance, a woman 
who lost her job because of her belief that 
men and women cannot change their sex 
had to resort to the courts (Daly, 2021) for 
a judicial decision that in a democratic 
society those who believe in biological 

Prime Minister Jacinda Ardern has 
stated that our country has done well 
in managing the Covid-19 pandemic 
because the government has followed 
the science and has learned from 
watching what has happened overseas.  
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reality have the same rights as those who 
believe	in	gender	identity.	In	New	Zealand,	
Speak Up For Women had to seek a judicial 
review in order to be ruled not a hate group 
(High	Court	of	New	Zealand,	2021,	para	
43). How many more women are going to 
have to take court cases because gender 
ideology’s introduction into policy and 
legislation undermines their rights to 
assert their reality?

Prime Minister Jacinda Ardern has 
stated that our country has done well in 
managing the Covid-19 pandemic because 
the government has followed the science 
and has learned from watching what has 
happened overseas. The same respect for 
science and observing overseas experience 
should be applied to this issue. Science, we 
believe, demonstrates that it is not possible 
to change a person’s biological sex (Reilly-
Cooper, 2015; Hilton and Wright, 2020). 
Germany, Japan and the United Kingdom 
have withdrawn proposed sex self-
identification, while negative consequences 
of self-identification elsewhere are well 
documented.

New	Zealand	cannot	continue	to	bask	
in the glory of having been the first country 
in the world to grant women’s suffrage 
while it pursues policies that undermine 
women’s rights. 

Conclusion – looking forward 

The evidence from our research shows 
that the ship has sailed on the minister of 
internal affairs’ aim to ‘get it right’ (Piper, 
2021). The question now is how to address 
the worst impacts of these changes. The 
stated justification for the policy and legal 
moves is compassion and inclusion for a 
marginalised community. But while such 
considerations are relevant, they are not 
sufficient. What is also required is a proper 
analysis of the issues from all points of 
view, with the consequences spelled out 
clearly. The gender ideology debate should 
be able to be managed through normal 
democratic processes, as are other conflicts 
of rights.

If ‘sex’ is no longer to be a relevant 
category	for	most	policy	purposes,	New	
Zealanders should be apprised of why this 
is the case. Even if ‘woman’ and ‘man’ are 
accepted to mean ‘gender by identification’, 
there will still need to be words that 

describe the possession of male or female 
anatomy and the resultant life possibilities. 
People should be able to understand how 
their sex-based rights can be addressed and 
equitably met.

Proposed new legislation will have an 
impact on self-identification of sex – the 
hate speech bill, anti-conversion therapy 
law, and inclusion of ‘gender identity’ in 
the Human Rights Act. Overlaps between 
the current confused policy settings and 
the new laws are already apparent. The 
potential for unintended consequences 
warrants serious attention. 

The approach adopted in the United 
Kingdom provides a sensible model. 
Single-sex services are permitted for 
various reasons, but have to be objectively 
justified. This means any exclusions of 
transgender women have also to be shown 
to be justified. Recent UK research shows 
that, faced with examples, even advocates 
of transgender rights recognise that 
women need services that meet their needs 
(Dillon, 2021). In addition, recent case law 
has protected belief both in gender identity 
and in sex (Daly, 2021). On the important 
issue of whether sex or gender should have 
primacy, the UK Equalities Act 2010 retains 
women’s protections where there is 
objective justification.8 A research project 
funded by the Economic and Social 
Research Council is an academic 
exploration of different ways of reforming 
legal gender status, ‘focusing on England 
and Wales, while drawing on experiences 
in other countries, [and] the different legal 
approaches taken towards other social 
characteristics, such as religion, disability, 
ethnicity and sexuality’ (Future of Legal 
Gender, 2019).

Given the scale of the changes that have 
already	been	implemented	in	New	Zealand,	
and the implications of the legislative 
changes that are in train, it would seem 
that nothing less than a holistic and 
disinterested review of the current 
conditions will suffice. Private legal action 
could seek a declaratory decision on the 
meanings of ‘sex’, ‘male’ and ‘female’ in law. 
But that would not effectively clarify all the 
other	issues,	nor	set	New	Zealand	on	a	path	
to ensuring that women’s interests are 
accounted for. 

The Human Rights Commission must 
ensure that the rights of women are 
retained while it supports the rights of 
transgender people. To date this has not 
been the case.9 The commission must also 
fulfil its legislated duty to ‘encourage ... 
harmonious relations between individuals 
and among the diverse groups in society’ 
by enabling constructive contact between 
advocates for women’s rights and trans 
advocates. While the issues are being 
worked through, women’s same-sex spaces 
must be retained.

The government should ensure that its 
actions	align	with	the	intent	of	the	New	
Zealand Bill of Rights (Declarations of 
Inconsistency) Amendment Bill. The 
purpose of this legislation is to provide a 
remedy for when governments act in a way 
that	undermines	either	the	New	Zealand	
Bill of Rights Act or the Human Rights Act. 

Given the scale of what is happening, 
an investigation by the Law Commission 
or by a royal commission is also warranted. 
New	Zealanders	deserve	nothing	less.

1 We have retained the term ‘gender ideology’, as this was 
the term we used in our original paper. Many commentators 
are now using the term ‘gender theory’ instead. We use this 
where it refers to the body of knowledge arising from post-
modern and critical theory, whereas we take ‘ideology’ to 
mean implementation of a belief system that advances the 
interests of adherents. 

2 Laurel Hubbard’s selection for the women’s weightlifting 
category at the 2020 Olympics is the most well-known New 
Zealand example.

3 We make a distinction between trans people and trans 
activists. Not all trans people are engaged in political 
activism, and some agree with gender-critical feminists. 
Likewise, by no means are all trans activists transgender. 

‘This powerful new lobby far outnumbers the trans people it 
claims to speak for’ (Joyce, 2021, p.5).

4 In the United Kingdom a judicial review is testing whether 
‘non-binary’ is an appropriate status to encode into legislation 
(Elan-Cane, 2021). In New Zealand, by contrast, the term is 
implemented and is not even regarded as a policy matter.

5 For a full account, see Rivers and Abigail, 2021.
6 In New Zealand, as in the US and elsewhere (Reuters, 

2020), endorsing new kinds of trans rights as civil rights 
is gaining currency. But no previous civil rights movement 
has expected other groups to give up their human rights; 

‘demanding that self-declared gender identity be allowed to 
override sex is not, as with genuine civil-rights movements, 
about extending privileges unjustly hoarded by a favoured 
group to a marginalised one’ (Joyce, 2021, p.3).

7 Following our report ‘Another unfortunate experiment? 
New Zealand’s transgender health policy and its impact on 
children’ (Rivers and Abigail, 2020), which covered puberty 
blockers and gender-affirming medicine, we encountered 
doctors at the very top of the medical profession who agreed 
with our analysis but were not prepared to say so publicly. 

8 https://www.legislation.gov.uk/ukpga/2010/15/notes/
division/3/16/20/7.

9 In a recent communication with the authors the chief human 
rights commissioner said, ‘the Commission does not share 
the view that the rights of women and transgender people 
are at odds with each other’. 
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