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INTRODUCTION: HISTORICAL PERSPECTIVE

At the moment, the New Zealand system of industrial relations is in
transition. For almost eight decades, it was dominated by the Industrial
Conciliation and Arbitration Act (1894). With the passage of the Industrial
Relations Act (1973) at the behest of the social partners™, a significant
shift in underlying philosophy has occurred. The full ramifications of this
change have yet to develop. They have certainly not yet been grasped by
the wider community and even by some within the ranks of the social

partners.
The development of the old system of come less and less relevant to the realities
conciliation and arbitration has been of the world of work. It has fragmented the

amply described elsewhere(@). Here it will
suffice to say that the Act of 1894 largely
predated the appearance of modern indus-
trial relations in New Zealand. It provided
a rough measure of justice in employment
matters by establishing minimum conditions
of employment across the mainly small scale
industries (and occupations) serving a pre-
dominantly pastoral community. It sought
to create generalised procedures eliminat-
ing the need for industrial stoppages which
seemed particularly likely to occur in areas
where the community as a whole (and far-
mers in particular) had a vital interest. With
the wisdom of hindsight, one can speculate
whether this system was as successful as
appeared on the surface. It may well have
masked rather than solved problems (). In
an egqalitarian pastoral society, it was none-
theless acceptable for a long period. In a
more complex and diversified economy
committed to full employment, it has be-

trade union movement and long delayed
the development of solidarity within the
ranks of the social partners.

The generalised approach to award
making embodied in the Act of 1894
requires a fairly simple and stable environ-
ment to be successful. When conditions
encourage industrial non-conformity and the
introduction of diversified technologies,
minimum conditions for the whole of an
industry or occupation cease to match the
realities of particular work-places (4),
Furthermore, with full employment and con-
sequent competition for labour, ruling rates
of pay pull away sharply from those nego-
tiated in awards. As all these conditions
became more and more prevalent during
and particularly after World War I, direct
bargaining (or collective bargaining outside
the statutory system) emerged. These facts
and the limited range of industrial matters
subject to negotiation(5) gradually under-

* Professor Young Is Director of the Industrial Relations Centre, Victoria University of Wellington,, New
Zealand. His article is based on a paper he presented to the ILO/NORAD Industrial Relations Symposium

for Asian Countries held in Manila in 1975.

{1) Most of the essential features of the new ‘legislation were jointly submitted to government by the N.Z,
Employers’ Federation and the N.Z. Federation of Labour in 1972 who are the social partners referred

to.

(2) N. S. Woods, Industrial Conciliation and Arbitration in New Zealand, Wellington, Government Printer, 1963.

(3) Even as industrial conciliation and arbitration were introduced, the maritime trades, other forms of -
transportation, the meat freezing industry and probably the coal mines were beginning to experience
modern industrial relations problems as a result of their environment and scale of operations. Periodic
outbursts like the Waterfront Disputes of 1913 and 1951 and further legislative intervention in the form
of the Labour Disputes Investigation Act (1913) and the Waterfront Industry Act (1953) point to significant
limitations in a generalised and legislative approach to industrial relations.

{(4) For a detailed discussion of the problem vide: N. S. Woods, The Industrial Relations Act 1873, Occas- _
ional Paper No. 11, Industrial Relations Centre, Victoria University of Wellington, 1974, pp. 1-7. '

(6) Typically an award was in writing and spelled out: the type of workers to be covered by its provisions,
wage rates, hours of work, shifts and overtime, statutory holidays and vacations, conditions of work and
payment of wages, sickness, accidents and first aid provisions, meal hours and meal money, dining and

changing rooms, rest periods and smoko, termination of employment,
notification of names of workers to union secretary,

union secretary's right of entry,

union preference clause, disputes committee, provision

of a copy of the award to workers, application and scope of the award. There was a very evident emphasis

on maiters of substance rather than matiers of procedure.
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mined the credibility of the system. It is
surely significant that the old [egislation
denied registered unions® the right to
strike and yet stoppages still occurred.
Frequent causes were allegations of unfair
dismissal and issues of safety. These were
not matters which could be dealt with
effectively under the then existing practices
and procedures. Indeed in 1967, the Mini-
ster of Labour was constrained to argue

‘,' that “the country’s legislation and Iinstitu-
! tions were iargely “inapplicable to the cir-

cumstances of 1967, lst alone 18777(7),

By the early 1970s it was evident that
in-plant and work-site bargaining had be-
come well established in New Zealand. In
the private sector this was anything but
systematised. A host of different forms of
agreement had been superimposed upon
the formal system of award making. The
problem of “instant” relativity was bedevil-
ling the wage structure in inflationary con-
ditions(8). The realities of institutional em-
ployment were clearly at odds with the
ideology of the Industrial Conciliation and
Arbitration Act although they had long been
accommodated within the state system of
negotiating terms and conditions of employ-
ment. A few large enterprises and organi-
sations had become pace-setters in indus-
trial relations matters. While they amounted
o no more than 2% of the total, they
generated at least 41% of surveyed
employment(@),

THE INDUSTRIAL RELATIONS
ACT, 1973

The pressures created by this changing
climate of industrial relations undoubtedly
led to the passage of the Industrial Refa-
tions Act 19731100, While this statute
continues the long established tradition of
conciliation and arbliration, its new institu-

tions and procedures point to a significant
change in underlying philosophy. The
possibility of voluntary settlement by way
of collective agreement is admitted,
although unlikely to be exercised very
extensively in practice. More important is
the much greater emphasis given to encour-
aging the social partners to resoive their
cwn problems. At the same time, steps have
been taken ito ensure tripartite discussions
and examinations of issues requiring com-
munity involvement. The three new institu-
tions established by the Act (the Industrial
Relations Councii, the Industrial Commis-
sion and the Industrial Court} are outlined
on page 9.

Here the role of the new statute in
accelerating workpiace bargaining must be
considered. Particularly important is the
distinction between disputes of interest and
disputes of rights. A dispute of interest is
simply defined as "“a dispute created with
the intent to procure a collective agreement
or award seltling terms and conditions of
employment of workers in any industry.”

What constitutes an interest is not defined
in any detail. A dispule of righis is broadly
the
application or operation of

defined
interpretation,
collective agreements, awards and any
related enactment or contracts of employ-
ment. It also covers conflicts which are not
disputes of interest including any dispute
arising during the currency of an award as
well as personal grievances. Industrial
matters are declared to mean “all matters

to cover disagreement over

affecting or relating to work done or to be

done by workers, or the privileges, rights,
and duties of employers or workers in any

industry.” Matters subject to proceedings

for an indictable offence are specifically
excluded from this definition, but three
other matters are included: the privileges,

rights and duties of unions, associations

(6) To take advantage of the procedures of the Industirial Conciliation and Arbitration Act, a trade union had
to register as an indusirial union of workers. It then became subject to awards of the Arbitration Court
and the supervision of the Registrar of Industrial Unions in matters of internal administration. Offsetting
advantages lay in the exciusive right io negotiate on behalf of the workers involved and the power to
cite the emptoyer (or industrial union of employers) to enter into conciliation or appear before the Arbi-
tration Court. With the immature state of indusirial relations in the 1890s and the first part of the 20th
century, most trade unions appear to have seen positive advantages in registration although it legally
required them to give up the right to direct action. Voluniary or penal de-registration desiroyed the exclu-
sive right to negotiate. For weak and fragmented unions this represented a serious threat. Where solidarity
existed (as it did in a few instances) de-registration was essentially “‘a paper tiger.”

/ {7) T. P. Shand, “The Role of Government in New Zealand in Wage Bargaining and Settlement of Disputes”

in 8. J. Callahan (ed), Wage Fixing in New Zealand, O.U.P., 1968, p. 15.
(8) For general background, vide New Zealand Monetary and Eccnomic Council, Inflation and the Labou

Market, Repori No. 22, December 1871.
{8) F. J. L. Young,

“The Labour Market in New Zealand,”

in John M. Howells, N. 5. Woods and F. J.

L. Young {eds), Labour and Industrial Relations in New Zealand, Pitman Pacific Books, 1874.

(10) For iwo views of this statute vide: N. S. Woods, “The Industrial Relation Act 1973, op.cit., and Josl
Seidman, “New Zealand’'s Industrial Relations Act 1973, International Labour Review, Vol. 110, No. §,

1974,

and their officers; preferential employment;
and items which any statute states to be
industrial matters. Again, it will be noted
that apart from the three matters just
spelled out, the question of what consti-
tutes a right is left deliberately vague.

Linking the latter interpretations with the
disputes and personal grievance procedur-
es, it is evident that the scope of collective
bargaining has been widened. A peace
abligation has been introduced where the

parties are disputing the meaning or
application of rights which they have
written into a collective agreement or
award. Here the aim of the legislators

appears to have been twofold: to update
industrial legislation in terms of emerging
industrial refations practice (institutional
employment) and tc underline the public
interest in avoiding unnecessary industrial
conflict. The laiter objective is meant to be
achieved by providing machinery which
makes recourse io direct action unneces-
sary in settling disputes of rights.

The widening of the scope of collective
bargaining comes cut clearly in the matter
of personal grievances. Not only is a claim
of unjustifiable dismissal to be considered
a personal grievance, so too is any claim
of discriminatory treatment(l!) to the dis-
advantage of the individual employee. The
concept of “just cause” has been intro-
duced into the New Zealand system of
industrial relations. In other words, whilst
employers remain free to initiate action
affecting individual employees, they are
now under an obligation o exercise due
care and not to discriminate in their action.
Practically this would seem to involve a
host of matters which have not previously
been generally negotiable in the private
sector: promotions, demotions, transfers,
lay offs and disciplinary action. If allega-
tions of discriminatory treatment can now
be challenged and reviewed by way of
personal grievance procedure, the role of
the trade unions has been changed just as
much as that of the employer. The enhance-

ment of the trade union’s representative
functicn (here, the widening of the scope
of workplace bargaining) has been balanc-
ed by a peace obligation in all disputes of
rights. “Industrial massage” is clearly not.
permitted in such conflicts as an alterna-
tive method is provided for the peaceful
resolution of disputes of rights.

The essence of the new legislation is
consequently to encourage the parties io
make their own rules as far as possible.
Once these rules have been established,
matters of procedure and matters of sub-
stance become rights. Even then the
emphasis remains on encouraging settle-
ment of disputes of rights by direct nego-
tiation or in disputes and grievance
committees. The role of the Industrial
Court seems to be essentially that of a
backstop resolving issues of particular
difficulty or more general interest. Demar-
cation disputes, however, provide a specific
example of the Court replacing normal
procedures which would not be adequate
for the problems involved.

TRANSITIONAL ASPECTS

It is too early to assess the impact of
the new legal framework upon those cov-
ered by its provisions. Some idea of
possible developments may, however, be
obtained by examination of “public sector”
practicet’2), Institutionalised industrial relfa-
tions have long existed in public employ-
ment in New Zealand, usually without the
straitjacket of registration and other
administrative controls found in the private
sector. In terms of Kenneth F. Walker's
definition and categorisation of worker
participation in  management(13), trade
unions in state organisations in New Zea-
jand have been highly successful in creat-
ing countervailing power through collective
action. This has gone well beyond estab-
lishing fair wages and relativities. Influence
over terms and conditions of employment
and many areas of management decision
making is extensive. Moreover, in some

{11) The wording of the statute defines such ireatmeni as action ‘‘not being an aclion of a kind applicabte
generally to workers of the same class employed by the employer.”

(12) In New Zealand the distinction between private and public sectors is fairly blurred because of ths
nature and extent of state enterprise. For present purposes, the public sector should be taken ic mean
activities in which the Combined State Service Organisations represent the workers involved.

(13) Kenneth F. Walker, “Worksr Participation n Manhagement: Problems, Practice and Prospect,” Bullefin of
international Instilute for Labour Studies, No. 12, 1975..
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areas both ascending and descending
participation are evident(14},

Most public servanis would accept the
view that a democratically elected govern-
ment must decide what policies it wants to
have implemented. Nonetheless, many of
them would argue that “there is scope, and
considerable scope, for public servants to
have a say in how their work may be
done”(15), With widely diffused and rising
levels of education, such a desire is un-
likely to be confined to public service
employment. What is already common
praciice in the public sector must almost
inevitably spread to private employment
over the long run.

In fact, there is evidence of some stirring
In the private sector in the direction just
mentioned. Before the passage of the
Industrial Relations Act, the Depariment of
Labour undertook a survey of worker parti-
cipation In management in manufacturing
industry. In July 1972, 12.5% of 2,027 firms
amploying more than 20 persons reported
operating some form of participation (in
some cases several elements). While the
Department’s definition of worker participa-
tion is less rigorous than that employed by
Walker (he would exclude profit sharing
and employee shareholding), the results
are nonetheless noteworthy. Nearly 60% of
the instances of participation involved joint
consultation alone or in association with
some other element.  Autonomous work
groups were presant in 24% of the cases,
while profit sharing and tradeable shares
were found in 15% and 20% respectively.
The incidence of participation clearly
increased as the size of the labour force
involved increased; however, while auton-

omous work-groups became less frequent
the larger the labour force, joint consulta-
tion was definitely associated with larger

work-groups. The survey turned up no
evidence of worker directors of other forms
of ascending participation in top manage-
ment(16},

Current public concern about industrial
conflict is perhaps illustrative of the strains
peing felt in an industrial relations system
in transition. This concem is not surprising
pecause the various measures of stoppage
activity (by themselves) point to & long
term increase in levels of industrial strife.
With certain industries being especially
stoppage prone, the ripple effect of a
particular dispute is often very evident. Yet
in terms of the experience of indusirialised
or industrialising couniries, New Zealand
does not stand very high in the international
stoppage league. Eurthermore, mandays
lost in disputes as a proportion of total
possible mandays of work can hardly be
termed statiistically significani: 0.08% in
1971, 0.07% in 1972 and 0.13% in 197307,
It is nonetheless evident that environmental
factors have been associated with particu-
larly sharp outbursts of conflict. Few
observers wouid doubt that the impact of
overseas hygiene regulations has increased
strife In the meat freezing industry. The
introduction  of containerisation on ihe
wharves and the secular decline of employ-
ment in the maritime trades have certainly
not been painless. Redundancy and the
erosion of skill in-the engineering industry
have been persistent problems for many
months. While some people may still cherish
the myth of “a land without strikes”, cold
reality poinis to another myth, “the assum-
ption that legal controls can avert con-
flict”(18),

The limited effectiveness  of statutory
controls has in fact been admitted since
1870. In that year, legislation was amended
1o establish a mediation service. So far

{14) For a general discussion see E. J. Keating, “Trade Unionism in State Org
T egislation and Industrial Relations in the Public Secior’” in Howells,
Unpublished papers give more specific details.
advisory system ascending from its branches !0
ciation has reptesentation on the Promotion Board, the Appeal Boa
nuation Fund, Similar peneiration of managarial functions is evi
unions and the Railways Department have a 8
participation is also evident on the railways with joint investigation and
matters as grading of shuniing yards, dirty work and the amaiga
N.Z. Public Service Association, in one of the unpublished papers

(15} The late D. P. Long, General Secretary,
referred to in (14), above.

labour force was potentially available for 241 working days per annum {havi
two weeks vacation). The surveyed labour force was then multiplied by 241 The resu

anisations” and J. F. Reoberison,
Woods and Young {eds), op-cit.
The Post Office for example operates with a joint
Head Office. At the same time the Post Office AssO-
rd and the Government Superan-
dent in other departments. The railway

ystem of Works Gouncils, A measure of descending

rscommendations on such
maticn of trades or track gangs.

ch and Planning Division, Worker Participation: A Background Paper,

It was assumed that each member of the surveyed
ing 10 public holidays and
iting total possible

mandays of work and actual mandays lost in stoppages were then used in calculating the percentages.

{18) For a detailed and careful examination o

{ this problem vide John 8. Howells, “‘Indusirial Conflict in

New Zealand in the Lasi Twenty Years,” in Howells, Woods & Young (eds), op.cit.
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only three mediators have been appointed
but ljeporis indicate that they have had a:
_cons;derable measure of success in resolv-
ing so_nilicts. It is perhaps significant that
a mediator, unlike a conciliation commis-
sioner, _has very limited powers. Even if
he is invited to hand down a decision
acceptance of his ruling depends upon ths;
consent of the parties (19),

In the writer's opinion, New Zealand now
stands at a watershed in industrial relations
mgtters. On the one side lies the uncer-
talnty_ associated with all innovation and
_expenmentation. On the other, the prospect
is one of retrogression associated with
ideas and activities which are becoming
more_and more outmoded in a modern
organised society. The issues involved are
further complicated by the fact that around
85% of the country’'s overseas earnings
come from pastoral products. There is siill
a considerable dichotomy of interest and
understanding between the urbanised in-
dustrialised community and the farming
sector. Yet many of the imported raw
materials essential to urban employment
depend upon income from pastoral exports.
Apa.lrt.from conflict over the joint product
a S|m‘llar dichotomy exists within the urban:
ised industrial community. It has a number
qf dimensions associated with age, educa-
tion, experience and environment. In sum
gll these pressures point fo a society anoi
industrial relations system in transition.

FUTURE DEVELOPMENTS

As far as industrial relations is concern-
ed, there are clear pointers to the direction
of future developments. Tripartitism is well
esiabl-ished at the national level in various
orggmsations involved in economic and
socEaI planning. More specifically, the
socjal partners and government are involv-
‘ed in a number of institutions and agencies
in addition to those set up under the
Industrial Relations Act{20). A coherent
theme throughout many of these activities

h_as been the upgrading cof industrial rela-

tions skills. In this respect, the discussion

of labour relations and {raining in the

Report of the Commission of Inquiry into

the Meat Industry (1974) makes useful

reading(®!). Many of its commenis and
recommendations are of more general
application.

Thers is now widespread acceptance of
?he va}fue of education and training in
improving productivity, in eliminating waste
of human effort and materials. Attempts
appear to be under way to work out the
hn}fa_ge between national active employment
p_olmles and workplace industrial rela-
tlons(22_). Issues are being accepted which
were s'gnored or denied a decade ago.
Superwsors are being made aware that
tr}elr skills must include the effective exer-
cise of authority. Management is grasping
jme importance of well designed schemes of
mduc_tion, training and development in
creating status and a sense of commitment
to particu!ar work. In this respect, formal-
isation of promotion and seniority proced-
ures s emerging(2®),  An expansion of
collective bargaining is undoubtedly under
way,_particularly in the workplace.

Thr_s expansion of collective bargaining
certainly mirrors the growth of institutional
employment, a fact which some commen-
tators and members of the public find hard
to accept. The social partners need time
to determine priorities and substance, and
time to familiarise those involved with the
purposes and procedures of collective
bargalr?mg. Until 1973, the legislation was
a positive deterrent to the creation of
modern industrial relations practice. To
expect the system to be reconstructed in
two years after 80 years of rigid control is
really too much. Apart from anything else,

there are simply not enough frained per-
sonnel (especially foremen and job dele-
_gates) to undertake the many tasks
involved.

(19) N. S. Woods, The Industrial Relations Act 1973, op.cit, p. 17

(20) The President of the Fedsratio i
t n of Labour is Chai ippi
cnp L res C C rman of the MNew Zeal
Ul Emimtohyeerr;laht?ggé Euxneigl:lt_lve of the Federation of Labour is a memge?rag;i ﬂ’?ehl%%lanrgd S?I;%oml;lon. .
ot [ R 'J!'Srlasinianngd C%uubrilcc” seorvanr:s work together on the various tral'm'nag gggrr"dlg\
like the National Advisory Council on the Ea'n;iioyl;'lnetn;B o?ii}?"gmgglon SRRy TR TS N

(2 Report i i i Y P 1974
) P of the Commission eof Inguiry info the Meat Industry, Wellington, Government rinter, 9
1 ¥

pp. 96-114.

{22) The Industrial Relation i
In tiens Councll has held discussiol indi
examining the questions of absenteeism and acciden?sprzcernrﬁgﬁndanw o St e Rt 4

(23) The extent i i
b e :3? :'\If;}ﬁl; \.c\lrli?r?i‘:qtefh committees and personal grievance procedures can be used t 1
Iriuhts appear to have revolve?i ‘;?étﬁﬁczisﬁ?s y?:: tinh s e T e L By gis?ugglﬂ
i e e ) dis sals, e application of speci
pay. Promotions and seniority seem to have received rel;;ti(\:f:sﬁly ?ﬁn:]eg‘t?en?{lodn r:sat;ear;a
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