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Adjudication under the ECA is synonymous with arbibadon, and chosen to help 
emphasise the break from the previous arbitration systen1. Many advocates will be acquainted 
with the difference between mediation, and adjudication or arbittation. However, the Tribunal 
is finding a surprising degree of confusion over these 1mans when application is made for a 
hearing. The process of adjudication is similar to the process which takes place before the 
Employn11Cnt Court, or for that matter, the process which takes place before the District or 
High Courts. In adjudication both parties put to the Tribunal the argument, and the evidence 
in suppon of that argumenL The process of adjudication leads to a decision by the 
Employm:nt Tribunal. The decision is legally binding on the parties unless appealed on an 
issue of fact or law to the Employment Court. 

While the Act considers mediation to be widely approp1iate, subsection 76 (b) provides 
that mediation shall not be a prerequisite to adjudication. A bona fide desire by both parties 
to either settle the issue voluntarily or to at least explore the possibilities for settlement is a 
prerequisite to successful mediation. In the rare circumstances where one party is unwilling 
to enter into at least an exploration of possibilities, then the Tribunal will proceed directly 
with adjudication. However, approximately 50 percent of the issues are being settled in 
mediation before the Tribunal 

In adjudication the Tribunal is the decision maker, but in ancdiation the Tribunal acts 
as a catalyst between the parties encouraging the voluntary settle••-cnt of the issue or issues. 
In mediation the parties are the decision makers, and the process is about the accommodation 
of their differences. The process of mediation is entirely approp1iate to a deregulated labour 
market where employees and employers are responsible for making their own decisions. The 
efficiency of the labour market depends on the employer and employee assuming their own 
responsibilities in respect to their contracts, rather then depending on an arbitration court, 
adjudicator, or government, to make these decisions. 

The mediation and adjudication jurisdictions 

The mediation and adjudication jurisdictions shale in coanmon a number of types of 
disputes, however the mediation jurisdiction is broader than the adjudication jmisdiction. 

Common To Both Jurisdictions 

* Section 79 (a) to (j) 
* Personal grievances 
* Disputes over the interpretation, application, and operation of employment contracts 
* Recovery of wages and other monies 
* Penalties for breaches of contact or breaches of the BCA 
* Compliance orders 
* Breach of contract actions 
* Questions on the construction of acts, including the BCA and employment contracts 
* Exercise of other powers and functions confeiicd on the Tribunal by the BCA and 

other acts 

The above types of disputes are an exhaustive list of types of issues to be handled by 
adjudication, and which can also be handled by mediation. This overlapping jurisdiction is 
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mediation and adjudication functions has meant that a mediator is no longer consbained 
because of their potential change of roles from nlf:diator to ubibator, and the parties don't 
wait for the mediator to assume in arbitration what we1c the responsibilities in mediation. 
While mediation style is a personal matter, Tribunal bers are able to take a direct, and 
in many cases IDOl'e active role, in encouraging the parties to settle. The fact that mediation 
may be more effective under the ECA must be weighed against the double handling of 
disputes. 

Between mediation and arbitration: the halfway 

The inflexibility of separating the mediation/arbitration process is in a sense, more 
apparent than real. A matter may commence in adjudication under section 78(3)"{b). 
However, the adjudicator may decide that the dispute could better be handled by mediation, 
and either refer the matter for nrcdiation by another Tribunal rucmber, or commence 
mediation within the adjudication hearing. The adjudicator may develop a confidence that 
the matter can be resolved voluntarily during the adjudication, or decide that the issues need 
to be clarified and agreed before adjudication is approp1iatc. The risk that the adjudicator 
takes is that the parties may fail to reach an ag~een-cnt, and the matter may have to be 
refeiicd, yet again, to another adjudicator. The point is that the Act is not so inflexible as 
to prohibit the mixture of adjudication and mediation, but simply prevents foi•••al adjudication 
by a member of the Tribunal who has been involved in n..OOiation of the same dispute. 

The distinction between infm•nal and fo1rnal adjudication is imponant Under fo1n•al 
adjudication, the decision of the adjudicator is appealable to the Employment Court. 
However, a matter may be infoianally adjudicated upon in mediation pursuant to section 
88(2). Where a matter co nces in mediation, the parties may apee to the mediator 
deciding the matter. The mediator may make a detei•nination. But the deteianination cannot 
be appealed to the Court, and is binding upon the parties. This provision has been used for 
the purposes of consensus arbitration where the parties essentially agree, but wish the Tribunal 
member to make a fonnal legally binding decision settling all detans of the conflict. 

This section, however, has a potential usefulness which is likely to be realised in the 
near future. For example, the parties may reach an agreeanent on the parameter within which 
they would like arbitration. The parties may ag~ee that a settlement should fall between 
$1000 and $3000, and leave the decision to the Tribunal as to where, within these parameters, 
the settlement should fall. Or for example, the parties might institute final offer arbitration 
under section 88(2), where the Tribunal is asked to decide either entirely for the last offer 
made by a union in respect to several issues or the last offer of the employer. The genuine 
flexibility of the Act in respect to disputes resolution procedures is represented in Figure 1. 

Informal and formal mediation 

In the infmmal mode of mediation no application is made pursuant to the refeJial 
fmms in the Employment Tribunal Regulations. The Tribunal may be proactive, simply 
contacting the parties at the mediator's initiative. The parties may approach the mediator 
directly on the phone, and make arrangements to speak to the mediator privately. Either party 
may seek infmmal advice about any of the ~sses or procedmes under the Act, or even 
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Exclusive to Mediation Jurisdiction 

* contract fo1n•ation and renewal disputes 

* demarcation disputes (issues arising over conflicting rights of unions and/or other 
employees to perform certain types of work) 

* recognition disputes (bargaining agent issues related to the recognition by the 
employer of the rights a bargaining agent to bargain on behalf of union members, and 
other employees) 

* a range of interpersonal conflicts which fall outside the personal grievance 
procedures may also be raised. 

On occasions, Tribunal members may be available to assist with other work practice issues, 
including organisational change, employee motivation, and staff morale. The jurisdiction 
confeiicd on the Tribunal is broad, particularly in its anediation capacity. The Tribunal is 
there to help the parties adjust to the new environment, and to do whatever is necessary to 
ensure the more efficient operation of the labour market. 

The user-friendly tribunal 

The Registty of the Tribunal and Employnent Court is shared, and located in 
Aucldand, Wellington, and Christchurch. The Registry for the Christchurch and Dunedin 
offices of the Tribunal is located in Christchurch. The three Registrars also act as Secretary 
to the Tribunal, and there is an Executive Officer at the Dunedin office of the Tribunal. The 
officers of the Tribunal have the objective of providing a se1 vice to those who use the 
Tribunal, and making the operation of the Tribunal easy for the client, and efficient for the 
Tribunal members. In their approach to the Tribunal, advocates will be guided by the 
Employn'JCnt Tribunal Regulations 1991. Filing Fees are set out in the Third Schedule, and 
are $35 for an application for general mediation assistance, as well as for refeiials of personal 
grievances and disputes to the Tribunal. Application fo1n1s for the various types of actions 
taken before the Tribunal are set out in the Second Sched1Jic. 

Pamphlets are available from the Tribunal describing how to take a case to the 
Tribunal, the various dispute resolution options available, and how to use them. Amongst 
other things, these pamphlets remove the usual initial necessity of labouring through 
regulations. 

Tribunal officers are happy to discuss the regulations, the pamphlets, and how to 
process a case. Applicants and respondents have a choice as to which services the Tribunal 
is to provide. An applicant can either apply for mediation or adjudication. Tribunal officers 
will assist the parties in deciding which disputes resolution process they take up. Section 80 -
Mediation Assistance (2) provides that the Tribunal officer shall de1e1•nine whether mediation 

assistance is provided prior to adjudication. The Tribunal officer will consult with both 
parties. Mediation will be reco nded in most cases, however the general policy is that 
apeement by both parties will be sought for mediation. Mediation seeks the voluntary 
resolution of the issue, or issues, and the Tribunal has no powms under nmcdiation to impose 

• 
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Registry the resolution of arrears of wages cases appears amenable to mediation. Over 50 
percent of these cases have been resolved in mediation, which suggests the possibility that 
mediation may be more effective in the resolution of rights issues than would be theoretically 
predicted. 

The effectiveness of the mediation preference is apparent from the emerging statistics .. 
Over 90 percent of the issues taken up in mediation are resolved within four months, whereas 
only 50 percent of the issues taken up in adjudication are disposed of within the four month 
period. These statistics are likely to improve now that the glut of cases under the LRA is 
disposed of, and the Tribunal's object as set down in section 76(c) is clearly within reach. 
That section provides that the Employment Tribunal is to provide for the "speedy, fair, and 
just resolution of differences between parties to employment contracts ... " 

However, the friendliness of the Tribunal may depend on whether the parties have 
fulfilled a number of preliminary responsibilities before arriving at the offices of the Tribunal 
for a mediation conference or adjudication hearing. 

Preliminary responsibilities of the parties 

The single step mediation/arbitration model has not only been replaced by a two step 
contingency model, but the contingency model has been placed within a direct bargaining 
system, the emphasis of which is on the parties attending to their own affairs. Third party 
intervention at the mediation or arbitration is an avenue of last resort. The Act not only 
emphasises voluntary settlement in mediation, but there are a number of preliminary 
requirements placed on the parties prior to appealing before the Tribunal. These requirements 
are to encourage the parties own settlement prior to appearing before the Tribunal. 

Section 26 of the Act sets out the objectives of the personal grievance provisions, and 
subsection (a) states that all employment contracts must contain an effective procedure for the 
settlement of personal grievances. Parallel provisions in respect to contractual interpretation 
disputes are set out in Section 44. Subsection (b) states that all employment contracts must 
contain an effective procedure for the settlement of disputes about their interpretation, 
application, or operation. Where no effective procedure is agreed between the parties for the 
settlement of personal grievances or interpretation disputes, then the procedures specified in 
the First and Second Schedules of the Act are deemed to have been incorporated into the 
contract of employment. All employment contracts therefore, will have either the standafd 
clauses of the First and Second Schedule or, in their substitution, effective procedures for 
settling grievances or disputes. 

What constitutes an "effective" grievance or disputes procedure has yet to be decided 
by the Tribunal or Employment Court. Section 32 stipulates that an agreed personal 
grievance procedure need not be consistent with the procedures in the First Schedule. 
Similarly., Section 44 (2) (b) stipulates that the agreed disputes procedure need not be 
consistent with the procedures in the Second Schedule. While this means that the agreed 
procedure need not follow step by step the procedures set out in the Schedules, nevertheless 
those Schedul~es provide a guide as to what is an effectiv~e procedure for resolving grievances 
and disputes. The procedures in both the First and Second Schedules require the parties to 
make a bona fide effort to resolve their differences prior to appearing before the Tribunal. 

Clause 3 within the First Schedule requires that a grievance be submitted to the 
employer within a period of 90 days from the date on which the all~eged grievance took place, 
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diverging positions, to accommodate conflicting interests, and to reach a mutl)ally agreeable 
settlement. Adjudication procedures encourage the parties to clarify their positions, and to 
fortify these positions by the presentation of supportive argument and evidence. Mediation 
encourages the reduction in the divergence. Because adjudication and mediation involve 
different processes, the general strategy taken by an advocate in mediation involves different 
considerations. 

In adjudication, the advocate must convince the neutral - the adjudicator. In 
mediation, the advocate must convince the opposing party. While the case is presented and 
discussed in mediation, the process in mediation is about negotiations which are only in part 
concerned with the merits of the case. For those who have not been involved in a mediation 
conference, the atmosphere falls somewhere between a fotrnallegal hearing and negotiations 
leading to the closure of the sale of property, which is a polite way of saying that there have 
been horses traded within such conferences. In adjudication, bargaining power is largely 
inelevant, whereas in mediation bargaining power is critical. Mediation facilitates bargaining, 
and properly prepared, the advocate will have developed a bargaining strategy prior to the 
commencement of mediation which takes into account not only the objective legal conflict 
between the parties, but the psychology of bargaining, itself. Therefore, the fully prepru-ed 
advocate will have prepared both a brief on the legal points and merits of the case, and a 
bargaining strategy and agenda. 

Bargaining power 

The frrst step in preparation for mediation is reconnaissance. This involves 
approaching the other advocate as to his or her client's position and problems, and researching 
the background of the conflict from other sources which might not notinally be tapped in the 
preparation of a case for court. That means questioning your client, and witnesses who 
support the client, as well as drawing conclusions from public infotrnation, or infotrnation 
which may be obtained from any other reliable source. This reconnaissance dif£ers in its 
focus from an endeavour to establish the facts relevant to the legal issues. The infottnation 
so obtained may be entirely irrelevant to the l~egal case, but critical to the bargaining position. 
Knowledge that a grievant has a new job, a high salary, and a commitment to start work in 
three ~days in Las Vegas, gives the employer a decided advantage in negotiations. 'The 
employer knows that it is unlikely that the matter will proceed to adjudication, and that the 
grievant is likely to accept a more modest settlement in mediation. 

The bargaining strength of the opposition, and the detetrnination to exercise that 
strength, are factors which fottn part of the reality of bargaining within a mediation 
conference .. If the issue concerns the renegotiation of a collective contract, it helps to know 
whether the opposing employer has a full warehouse, and an empty order book, or an empty 
warehouse and a full order book. The in for n1ation is critical in advising the employer or 
employee as to a strategy to take in the face of a potential strike or lockout. A full 
warehouse means that the employer may welcome the strike. A full order book is to the 
union's advantage. In this type of mediation the Tribunal has no jurisdiction to adjudicate. 
The parties must assess outcomes which they may affect, or bring down upon themselves. 
However, the assessment of outcomes where mediation fails also plays a significant part in 
the mediation of grievances and disputes which fall within the adjudication jurisdiction. 

• 
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client will be asked to make decisions about changing legal and psychological positions, and 
the psychological position is often more important, and more ctifticult to change than the legal 
position. Prior to mediation the client needs to be prep11al for what will happen in 
mediation, and for the type of decisions required in mediation. The type of decisions made 
in mediation often involve delicate issues. 

Dismissal is for many employees more difficult to endure than divorce. The 
employee's reaction to dismissal has been described by psychologists as one of grief, and the 
process of recovering similar to the process of grieving over the loss of a member of the 
family. Experience with only a small number of grievance cases will reveal that this is not 
an overstatement. The client should be assisted by the advocate to reach a more than . 
superficial understanding of what the client really wants ffom the negotiation and what the 
client can realistically expect The client may simply want revenge. Compensation is 
important only in so far as it measures that revenge, and "a day in court" may be requirea, 
regardless of the magnitude of compensation offered in naediation. In contrast, other grievants 
on rare occasions are offended at the suggestion that the grievance be resolved by the 
exchange of money. 

These grievants have an ethic which does not accept money for services not rendered. 
They may seek simply the clearance of their name. On the other hand, many grievants are 
in mediation solely for financial regard, and can be paid to go away. For some the mediation 
conference is cathartic. Emotions are vented, and the employment relationship is 
re-established. Whether or not an employee is entitled to reinstatenznt is often a simple, 
legal issue. Whether an employee really wants to go back and work for an employer who 
does not want that employee is not a legal issue, and never a simple question. However, that 
is the type of question which can be anticipated prior to mediation, and which should be the 
subject of preliminary consultation between advocate and client. 

How to use tbe mediator 

A key feature of mediation is that its use is en~ly voluntary. The parties must agree 
to mediation, and once in mediation, the parties are not bound to accept any particular set of 
mediation procedures. How mediation is carried out depends on the personal style of the 
mediator. There is no single fo1•••al mediation foitnat, and the parties are entitled to discuss, 
and to influence the mediator as to what fo1m mediation should take. Mediators, however, 
are not bound to provide a mediation service. Mediators can place conditions upon their 
involvement, and some mediato1s are insistent in this regard. Nevertheless, prior to the 
commencement of the mediation conference, the order of the day is for the advocates to 
discuss in private the mediation procedmes. The range of mediation fm•11ats will alter 
between mediators and between particular grievances and disputes. The mediator will be 
open to suggestion. 

In the most infotrnal fo1•••at the mediator will••ercly chair discussions. The parties 
will choose what they wish to discuss, and how they wish to proceed. The mediator brings 
into the info1anaJ setting a number of qualities which the parties will wish to make use of. 
The mediator will have had a great deal of experience in bringing parties to settlement The 
mediator will be fresh and without biases as to how the grievance or dispute might be 
resolved. The parties personal involvenx;nt may have blinded them to aspects of the issues 
in dispute, and to avenues for moving the dispute towards resolution. In addition, the 
mediator will be a Tribunal member, and fully aware of the decisions of the Employment 
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to fund the employee's rehabilitation 
filling future employment vacancies 
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