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The most commonly promoted alternativ 
akin to that which existed prior to ACC 
a statutory, compulsory system of co 
companies. Legislation would set minimum 
cover for personal injury; and the State's" 
and monitoring body. Insurers would operate oa a 
the risks under the scheme. Pool insurance cover fbr 
resort could be funded by levies and administered by a 
Government. This would cater for Governanent's 
minimum cover would be mandatory, customers 
purchase higher levels of benefits as required. 
meaning that factors such as contributory neglisence or 
affect acceptance of claims (with the probable exceptioa of 
• 

The latest review of ACC by the Minister's panel of" p•••• 
does not recommend any such change, however. The report i1 IJMifl 
original principles espoused by Woodhouse when the CW'Ient 
and the following possibilities are indicated: 

• Making ACC a Department of State. 
• Maintaining the present Board structure with improved accouata~ilily. 
• Imposing on ACC some of the disciplines of a state-owned 
• Making delivery contestable with private sector involvenaeDt. 

Private sector involvement is considered "difficult to implei•WU" M CO 
"practical issues" (Cliffe et al. 1995: 30-31). Amending legislalioa i·Dtroc:hacwi at 
of writing seems to be in line with the second option above: the policy 
been shifted to the Labour Department, and the role of the ACC Board of 
be principally "to ensure the efficient and effective administration of the 

Efficiency advantages 

The Ministerial Working Party of 1991 was unable to produce an.y 
evidence that a competitive multi-insurer environment would lead to 
the perspective of premium-payers. More recently, however, the ..... 
Zealand ( 1995) and the New Zealand Employers' Federation (1995) 
strong support for private sector involvement in service delivery. Both 
further arguments for the improved efficiency to be bJ 
these arguments must be examined. 

What, then, are the relative advantages and disadvantages to the 
of a multi-insurer versus the current sole-insurer systems? The foUowJaa 
to compare the two impartially in terms of economic efficiency and 
First.. in favour of a multi-insurer environment: 



·, ,: , .,_~: t 

• • Incentive 

to the prevalent distrust of state-owned 
efficiency advantages in the existing A....._~ ... ~ 

costs associated with marketing and 
Pooling of risk across the whole population 

and large disasters. 
Little risk of costly negligence actions. 
Jlo risk of insurer insolvency. 
Automatic coverage and consistent -···· .&W&ll&w•• 

ladividuals and firtns who would otherwise be 
ftiDded insurer of last resort) can automaticall 
Private insurers may be reluctant to accept 
fbr peintanently incapacitated earners. 
Where experience rating does not operate, 
in order to establish cover. 
The pay-as-you-go financial policy keeps 
will require some further analysis, however. 

the concept of a non-competitive state-~ ... 
other hand, it is often argued that the greater c 

· · of costs) does not adequately di 
it provide an incentive to control the costs of 

for it is far from unequivocal. Risa ( 1 
popular wisdom, suggests that "welfare state •· ... 
equilibrium as compared to a system with 

( 1989) claims that there is no adequate 
rating reduces accidents. Hyatt and 

a lack of support for any positive 
frequency. Hyatt and Kralj's study 
for displacing the efforts of firms into 

L-.a&&.fll!i injuries. It may also be that most firms 
..... through accidents. Many costs (e.g. 

and not transparently accounted for 
claims alone - accounting for 

of accidents (Brody, Letourneau and Poirier 
preventative incentives only to those • ......_ 
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While business lobby groups in New 
"solution" to ACC's rising premiums 
USA, where multi-insurer competition is 
cost increases there (Davis, 1992; Juli 
1994 ). Juliff and Polakoff claim that 
many enterprises either out of business C1l 
ACC reforms appear to be keeping ovetal 
provided by Cliffe et al. ( 1995), and emplo)'WI 

The argument for a competitive, multi ....... 
closely reflect the actual injury risks and tbat 
efficiency" (Insurance Council of New Z......._ llts: 
that greater efficiency will thus be obtained 
premiums. Although private insurers may be willhta te 
(given their need to fully-fund and to make p!Qftta) 
than ACC' s. Moreover, despite the advent of die 
rating under the ARCI Act 1992, employers' pre1ni1PDS 
to rise even further. The only fully justified arsu--t iD 
of equity: i.e., cross-subsidisation between customers is 

The Insurance Council of New Zealand (1995) in its PfOPOIII 
insurer system presents a range of figures which compal8 
the general insurance industry. These figures are 
less efficient provider of insurance than the private sector, 
who handle claims for dented panels, stolen VCRs 111d 111 
is a complete neglect of the fact that ACC is a very complea 
business dealing with highly sensitive, long-term cases. Tbae • 
of straightforward payments for health-care b~eatJnent and • 
of time and energy goes into complex, indi • rehabilitation 
- that is, case management. Simplistic bencb••rkia& widl 
insurance does not create a convincing case either for or ~ 
industry's comparative efficiency in the injury insmanc:e aad 

The arguments about the relative "efficiencies" of 
systems have tended to work at cross-pu WoodlloUII -
the current ACC institution have seen its efficiency ill 
administrative costs as a proportion of the overa11 coats ef 
present scheme is more efficient in delivering ftmds into 
than lawyers or shareholders. Those sceptical about lhe 
on the other hand, to look at its overall cost to the 
One thing we can be certain about, though, is that dae 1992 
a framework for reducing the rate of growth in ACC 
reductions in the employers' premiums have yet to be Nlliled. 

This stemming of a rising financial tide would DG doulll 
experience rating in providing an incentive on 
compensation. Another reason, though, would lte the 
because of their cash value, but also due to their 
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but the report does highlight a potential 
opportunity to exit. 

An imprudent financial policy 

As mentioned above, one of the apparent ._,...,. 
is its ability to operate on a pay-as-you-go Jlu\t 
any one year sufficient to carry the costs of that .,.ar• 
level of reserves. (ACC aims to have reserves 
fully-funded scheme, on the other hand, would 
a fund large enough to pay off all projected future 
claims. 

While under the 1972 Accident Compensation Act levitt 
expected to cover both current and future liabilities, the 1912 
the Corporation to recommend levies which would cover 
(Rennie, 1995). The subsequent pay-as-you-go policy was 
keep employers' levies capped for the short term. The political 
employers for the true costs of their ACC accident experience has led to 
disasters in recent history: once in the mid-1980s, and • 
account fell into the red and money had to be borrowed to 
make matters even less transparent, ACC has traditionally 
on an annual cash basis and has not revealed its level of 
Outstanding liabilities have been estimated, however, to total 
of 31 March 1994 at existing dollar values) and only nirte perceat of: ...... 
account balances (Trowbridge Consulting, 1994). 

Although of short-term political expediency, the pay-as-you-go policy hll 
position which will satisfy neither those who wish to retain ACC aad dii 
principles nor those who wish to deregulate. The pay-as-you-go policy 
and employers who pay premiums today are funding the coils of victims 
accidents. Today's beneficiary cannot rest assured that he or she is 
benefits funded in advance, while those paying premiums today C8IIDOt tie 
needs will be met in the same way in future. The beneficiary may he 
"someone else's money", while those paying resent supporting l 

society. Only in a fully-funded scheme can prem,um payers kaow dial 
towards their own injury risks. We can observe here a politlcil 
affected other welfare systems, especially superannuation. Tbe 
funded and pay-as-you-go schemes seems to reveal Natioaal 
reluctant to collect funds in public hands large enough to 
does a fully-funded State scheme require levying more tiom 
sustaining this pace for the long term, but it also places the 
amounts of investment finance which would otherwise be belcl bJ 

The level of ACC's unfunded liability which has accumul.ced 
go policy also creates a practical problem for the 



out" or 
"tail". 

fill is of such a IIJIIIIitude 
tbe eXistence of unfunded 

the sy works more like 
predictable; and there is less latitude for 

• 

above, the ability of ACC to 
edse over proposed deregulated 
that "if ACC did not fully fund, it 

" (Ward, 1995: 2). In conclusion, 
hm the premium-payer's viewpoint, as 

the pie to injured pe1sons. The 
on the premise that, in order to 

to pay higher premiums which will fully 

re of entitlement by measuring-

the main deficiencies in the new ACC 
all concerned is the inadequacy of the •an 

laome help, home modifications). The 
tools and forrnulae for calculating An••• 

p of deregulation, however: a central state 
and measuring entitlements, and these are 

insurers. Although inflexible, such 
across providers. 

tehabilitation regulations, then, appear to 
This can be confirmed by reading 

Thts COIJJmittee recommended a weekly 
which was eventually implemented as 
tbat: 

Par clecidia& of impairment a more objective 
llae ,_... ••le of Nims . . . We see no difticu 

of impaifiMIIt for use by insuras. /11 
........, • have one aaency admiaisterina the 

Working on the Accident 
........ added). 



244 Grant Duncan 

Such an "objective scale" is precisely 
rehabilitation) regulations have attempted 
these "objective" measurements would be 
definitions of cover for personal injury. Thia 
which all insurers would assess and remull! 
defined manner. Unfortunately, the Miaiaterial 
difficulties inherent in developing and impl tina .a-
need to govern centrally multiple insurers in a 
least for the time being. 

From the claimants' perspective, the main criticism ofthis 
it is inflexible and insensitive to the needs of the iadividual iqt.al _._. 
deliberately remove discretion from ACC offices so dlat ~ 
have tended to be denied. The measurement systems are nwi.af7 a...& 
impairment, in social as well as physical terms, and U. ~ 
relatively arbitrary, though more or less consistent, measurement SOheale. 
necessarily take into account the fact that the same deg~ee of 
persons may result in quite different, though nonetheless legfti nate. needs. 

The independence allowance assessment, for example, that die 
to 136 statements about functional limitations by the injury. This is ealried 
trained assessors, and may have to be repeated every so often for IOJ18·telm 
of these queries are quite intrusive, and, for many claiman.ts, tetally 
example, items 48 ("I do less of the household chores tbaa I to 
sexual activity is decreased") are hardly applicable to a young child. The final score 
determines the allowance level is dependent on answers to all 136 iteD¥, .......... 
disadvantaging the child claimant. Item 87 ("I have attempted suicide") may be 
in terms of the emotional impact of an injury, but a claimant to wllom tiDs 
be forgiven for not wishing to confirm this to a complete stranger. 

This only hints at a few of the objections raised against the indepeadence 
assessment, not to mention the host of other rehabilitation regulations. Tile fUll 
complaints has been well rehearsed by the review committee (thaired by Bill WHam 
Cliffe et al., 1995). In ternts of case management, the outcome is quite .. ~ 
would be desired of a high-quality human service. The ACC case 'a laak 
restricted by a bureaucratic system which leaves little discretion, cannot always 
actual and reasonable needs, and which does not nec""ssarily tile 
level required for successful rehabilitation. 

In the author's opinion, a preferable alternative approach would the 
the starting-point rather than use a relatively arbitrary measurement of 
management would come into action in response to these identified 
keeping and needs assessment functions would be crucial poiats for 
and fairness. Rather than attempt rigidly to regulate entidemer• 
on verifiable standards of quality care, promotion of ··.-! ... 
Claimants who see that the Corporation's approach is based on a 
individual needs will be less likely to perceive the organisation as 
full care and recovery. Improved internal management systems for 
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Accident Co 
"social contract', 

... the 

,. 

sue for.._.. ......... 
the scheme (p.9). 

With this principle it would be .,._., 
to withdraw its direct parantee of 
returning the right to sue. 

The loss of lump sums (particul•ly for paia ..a 
life) has created a loss of confideace iD tlao 
number of high-profile cases has emerged where tJae 
negligence may be left with no right to sue under ACt! 
compensation of any significance. For imstauoe. 
as an unnecessary mastectomy performed 88 a 
consequences for the victim while not afJ li.,_ 
A significant loss to a person, although CllU8IId 
unpunished and virtually uncompensated. Such Cllll 

which extends insurance cover whether the individual 
certain cases, no compensation, but still refiases the right 1D ll8k 

The Courts have nonetheless moved to rei.ostate limited ' of 
Fines under the Health and Safety in Employment Act 1992 .. 
award sizeable sums to victims of workplace acciden'ts whtn • 
in breach of the Act. In one such judgement, J ia 
victim, commented that ACC payments "have now or '-
cases - to a level which many sections of the community • I• a1 
... " (Department of Labour v Alexandra Holdin,ga Ltd., 1993). Of 
consequences, however, w&S the decision by Master J C A ia da 
Court not to strike out a claim for exemplary by aa iajurlll 
Taylor Preston Ltd, 1994). The judge comments tbat, "Reduced 
of accident compensation may parallel the situation which 
Courts began to extend the concept of negligence to permit 
awarded because it became notorious that the statutory 
Workers' Compensation Act was clearly inadequate" (p.l4).. Mall 
sexual abuse, who already had ACC cover, succeeded iD a 
damages against the perpetrator (Sunday Star Times, 1995). 

Some commentators have seen this judge-made law as 
Parliament (Knowles, 1995). But it could equally be said that 
principles which restore certain legal rigb!s which 
Vennell points out: 

... there is an argument that it is unconstitutional to'*' .. 
it is replaced by an equivalent right. If this is so the rl&bta · Gt: 
protection of the courts and the legal system (1994: 7). 
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Readmitting the right to sue, however, 
to a no-fault compensation system. It i 
employment contracts, employees may c 
return, of course, for provision of adequate 
but it would seem wrong for the State to .,_ 
market. If the source of injury insurance is 10 a.o.a. a 
so should the decision to appeal to the CourtB ia 

To the contrary, it may be argued that, provided a 
guaranteeing universal, no-fault cover, then the rillal 
(Knowles, 1995). A system with private insurer 
with other jurisdictions, but then other jurisclictioDS 4o 
negligence actions. The only interests which would suaraia dtis 
and abolition of the right to sue would be those of 
who would no doubt prefer not to be sued for their occasional 

The only legitimate way to continue suppressiq the risht to 
state monopoly provider, as Woodhouse originally and COIIeeiiJ -.. 
insurer stands in quite an anomalous position, ideolopeally 
principles of the Employment Contracts Act. The latter's ....,a. 
association and negotiation of specific conditions of aile 
compulsory, statutory systems such as ACC.2 In a truly econoJRY, 
know it would not exist and the individual would be free DOt oaly tcf 
insurance policy, but also to seek remedies from the Cout18 iD ol 
negligence. Access to the Courts for common law remedies in disputes over 
contracts, for example, has already been established by precedent in the Court 
(Turner v Ogilvy Mather cited by Latimer and Quigg (1995)). This case 
of comprehensive statutory personal grievance procedures UDder the 
Act because it may have been lodged after the Act's 90-day time limit - but it 
possible, of course, by the absence of any explicit limitation on fDfts. Aay 
a multi-insurer, contractual system for . injury costs, OD the ntta 

theory continue with the suppression of the right to sue - Paru-t 
to pass such a law. But in practice it would undoubtedly lead at to_.. 
political pressures for common law remedies and it would be quite 
liberal contractualism of the Employment Contracts Act. 

A recent survey of public perceptions of ACC found that a majority efNew 
percent of those surveyed) agree with the principle of "no inj111Y 
ACC: meaning that "you are covered by ACC even if the iajwy yow 
other hand, only 43 percent agreed with the principle of "no risJd 18 ~ 
disagreed with it (MRL Research Group, 1995). People are a1t1e 
between the two principles, and the survey would sugest some 
policy of continuing with "no fault" injury insurance, and yet 
of common law actions. 

~ - For a fuller discussion of the anomalous position of ACC In 
refonns, see Duncan ( 199 5) 
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A way forward 

Current legislation was based on the claiJD. 
without any research into the true costs fa tlao 
consultation about what the community 
granted that the community still wishes to 118iataia 
ACC benefits are given by right in exchaaae tbr 
author's experience, it would appear that most paniea 
return of the torts system, and so this may be tallcm a 
debate. Without then presupposing what are the moat 
the best means for delivering it, the following, by Wf1J of 
(more or less in temporal order) by which eoaW 

·about accident compensation policy: 

• 

• 

• 

• 

• 

• 

• 

A reaffirmation of Parliament's intention not to return the ria;llt 
for personal injury in New Zealand Courts; and a 
a replacement scheme which balances social and economic iat8leatl 
account the civil rights foregone. 
Research into the full and "true" costs, both 
injury to the individual and the whole community. 
Inform the public about the risks to the individual of 
consequences, costs and needs arising therefrom. 
Discussion of the limits to what risks should be collectively aad 
and what other risks should be accepted by the individual. 
Full information about the premiums required to fully-fund 
and benefits proposed. 
A decision as to what levels of compensation are generally 
as adequate and necessary and yet affordable. 
Debate about the most appropriate institutional arrangements to deliver 
on the basis that structural considerations should be subordinate to ~ 
decisions. 

Judgments about affordability can never be properly made ia the ab 
information about the risks and benefits involved. We may, for example, cleciclt 
are currently underinsured and thus wish to pay higher premiums. 
Zealanders would mostly prefer not to have the ri&)lt to su::, then 
be drawn about the rights they would need to be ia 
however, come a point at which the electorate would suppprt a 
distasteful as it may seem to many - on the basis that the ....W. 
risk involved in making a claim, and the defendant be puWici.J 
disciplined for negligence. Such views will be IIJ 
inadequate ACC benefits and user-pays policies. 

Government's latest contribution to the debate (Cliffe at al., 199S) lila 
document, but, in clear and bold recommendations it is notably 
article comes to print, Parliament will have debated the 
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111"9~ do propose some important changes. What is absent at the time of writing is 
substantial movement on the fundamental, unresolved political and economic questions 

tlltiDd the delicate balance of individual rights and responsibilities and State versus private
- ownership. Like many other outstanding policy issues, ACC seems to be languishing 
Ia a Parliament paralysed by an uncertain environment of political allegiances and by the 
ll1eer complexity of the issues. 
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