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of the six basic human rights Conventions in the International Labour Code1 llld • 
are considered to have status above Conventions so that, "Such complaints 
presented whether or not the country concerned has ratified the freedom of 
Conventions" (Final Report, 1994, para. 240)2

• 

Having received further submissions from the NZCTU in March and June of 1993, aad 
responses of the New Zealand government in September and October of that 
complaint was frrst addressed at the November 1993 meeting of the Committee on .... 
of Association (CF A) where a full consideration of the complaint was postponed to 
1994. A mitigating factor in this decision was the "leak" of a CF A Tentative Working 
on the case to the New Zealand press just prior to the 1993 General Election. &&A& .. 

the CF A refused to accept any more submissions on the complaint after its initial 
1993 deadline. It was a decision which would later colour the responses of government 
employers in New Zealand. 

As a result of the November 1993 decision the complaint was examined at the March I 
meeting of the ILO Governing Body. The interim conclusions the CF A presented 
substantially on the conclusions of the earlier Tentative Worldng Paper and were 
by the Governing Body and released as an official Interim Report. Of the 
recommendations presented, the sum of which upheld the complaint, the 
recommendation (not found in the Worldng Paper) proved to be particularly ·~-, 

Given the "enorntous complexity" of the case, it was proposed, and officially accepted 
the New Zealand government in April 1994, that a Direct Contacts Mission be -·· 
to New Zealand. This took place in late September of that year. The Mission ~ ... "1,. ..... , .. 
to two reports - that of the Mission leader, produced as an appendix to the Final 
and the Final Report, which consisted of a reworking and expansion of the Interim 
in the light of consideration of the mission's findings and further examination of the 
submissions. The Final Report was accepted by the Governing Body in November 1 
when it was also released to the parties and the wider community. 

The Interim Report 

As noted, the process that ultimately put the New Zealand industrial relations aystem 
the ECA under international scrutiny began with the filing of the NZCTU 
the ILO. 

1 The others being, the prohibition of forced labour (Coaventions 29 and I OS) and 
in employment (Conventions 100 and 111) (ILO Committee on Legal Issues IDCI 
Standards, 1995). With the exception of 87 and 98 New Zealand has ratified aU 1111 
Conventions. 

2 Why New Zealand has failed to ratify 87 and 98 owes much to its legislative biatory Ill 
industrial relations; (see Anderson, 1986; Anderson and Brosnan, 1984) • 
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The New Zealand government response 

Government replied to the NZCTU' s complaint in the following tertns: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

0) 

The ECA is the logical and necessary culmination of a general ~ 
deregulation in New Zealand post-1984, and a specific reform proce11 ia 
relations begun in 1985 (and with origins in 1973). 

The ECA is precisely based on concepts of voluntary association and 
association and, consequently, is true to ILO principles in this regard. 

Within the need for change, collective bargaining continues to be an 
mechanism for fixing employer-employee relations and unions may play • 
extensive role in this process as voluntary membership peranits. 

The reduction in the extent of collective bargaining is in part due to the 
of freedom of choice by both employees and employers in the bargaining 
and in part to the adjustment process associated with the introduction of the 

The select committee process is not seen as a referendum and the balance 
commentary in the submissions made is not ge1111ane. 

• 

The reduction in the coverage of collective agreements is the consequence of the 
of the "subsequent parties" model coupled to a secular trend towards 
bargaining in New Zealand. The figures in the NZCTU complaint iD. 
collective coverage are subject to revision and reinterpretation such that drae 
impact of the ECA on collective coverage claimed by the NZCTU is 

Unions continue to play a leading role in collective bargaining under tM 
the context where individual responsibility for bargaining is promoted by 
the choices made available to the individual under the ECA. 

The pattern of interference and discrimination in by employe~~ 
by the NZCTU is at odds with the case law relating to the BCA aatl 
protections laid out in the ECA. 

Good faith bargaining is not an issue as the Employmeot Court laaa 
claim that good faith bargaining may be derived from New ZeaJaM 

Interference by government in bargaining outcomes or ia tllo 
bargaining levels is denied by government. Rather, ia tM 
NZCTU, either the SSC or the Cabinet Subcommittee on 
been advised of possible outcomes. n.e is 
bargaining outcomes by government. Ooverament to 
bargaining in the State sector, rather tb•·D to ftx 
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implied that the ECA is generally at odds with both freedom of association aud 
bargaining principles of the ILO. 

The full significance of the recommendations was perhaps best captured by die 
recommendation which asked the New Zealand government to accept a Direct 
Mission, intended to make a definitive examination of the issues raised by the 
In both government and employer circles in New Zealand, feelings about the complaiat 
the ILO' s response ran high. The status of the ECA as icon in the New ZeaJsmd 
process guaranteed that measured criticism, even by a body as respectable and ""' ... 
as the ILO, would give rise to a strongly defensive reaction. Consequently, in the 
and in popular debate, the status of the recommendations and of the Mission became a 
of heated, often quite uninfottned, discussion3

• 

The Final Report 

The Final Report, released in November 1994, was based on three sources. First, 
Interim Report; second, the report of the Direct Contacts Mission and, third, a 
further submissions made by the parties subsequent to the release of the Interim Report. 

Submissions to the Final Report: The Direct Contacts Mission 

The Direct Contacts Mission visited New Zealand from the 19th to the 27th of 
1994. It consisted of two people, both labour lawyers, one conbacted to the 
many years of international labour law experience, the other a senior ILO "&&a 

a period of eight days, the Mission met a wide range of representatives fiom the 
plus a group of commentators with specific knowledge about the operation of 

In the Mission's report, the role of the ECA in the overall sbategy of gove1u,..d 
first area of note covered. The divisions between the parties, and between 
tradition, over the ECA were traced, and the status of the ECA as a key factor 
flexibility for economic growth was explored. However, the CFA's Final RepGJI 
quite clear that such considerations were not relevant to the exploration of tM 
pertinent to the complaint. It argued that "it (CFA) is not called in this caae 
whether and to what extent the Act has contributed to an improvemeat 
financial and economic situation of the country" (Final Report para. 237). The 
also moved to suggest that statistics and analysis of causal 
between a piece of labour relations legislation and economic 
myriad differing interpretations, and simply were not the concern of the ILO 
process (Ibid). Equally, the efficiency or not of one bargaining or 

3 Even after the departure of the Mission and the of the Jl'llllll .,_. 
influential contributions to this discussion revealed a surpriain& llak Ia 
See for ex~le the editorial response of the NZ Htll'llld 11 11M 
on the complaint released by Haworth and Hughes . 
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The Mission addressed the recognition aad to llaqPa 
NZCTU complaint in ter1ns of the impact of the Court of Appeal's 
case, as consolidated in the Capital Coast Health decision. Despite 
concerns of the NZCTU that these decisions do not provide certain ore 
appeared to place weight on the judicial view that, once a ·~ 
authorisations from a group of workers, the requirement to · 
carries with it both the commitment to bargain with that agent and to 
to negotiate independently and individually with the workers. 

In its section on the encouragement and protection of collective 
turned on the intentions behind the ECA. Is the ECA, as Max Bradford, 
parliamentary select committee that stewarded the legislation, asserts, neutral as 
individual and collective bargaining, or is it intended to promote the former at the 
of the latter? The employer comments to the Mission, which supported both a 
collective to individual bargaining and the underpinning philosophical 
ECA, argued for the ECA to be seen as promoting frag1nented, indi .·_. ~ ........ 
within a framework of freedom of choice for the individual. 

Finally, on the issue of strikes the evidence gathered by the Mission simply reinfOIGIII 
unity of perception binding together employer parties and gove~ument in support of 
ECA and against the NZCTU complaint. Central to this unity is the concern that 
action in support, for example, of multi-enterprise bargaining, would contradict the 
of choice available to employers in te1n1s of a preferred level of bargaining. As tile 
recommendation of the Final Report asserts, this position expressly offends ILO 

Submissions to the Final Report: The NZCTU 

The material gathered by the Mission and presented in its report was combined 
materials presented to the CF A by the parties in response to the contents of ta. 
Report. Summarising its further evidence to the CFA, the NZCTU argued: 

(a) There is under the ECA no explicit process of recognition of workers' 
and the effect of the ECA is to compound this by · collective 
in that the collective outcomes possible under the act are simply the 
bargaining on behalf of individuals, rather than the product of collective 
as understood by the ILO. 

(b) Whilst "by passing" of authorised bargaining by 
constrained by judicial decisions, only exbeme of 
representation have been addressed. Also, the use of oa.t 
employers to recognise an authorised agent is long ad C081Jr -
practice the effect of the ECA is to allow employers to • 
authorised agents . 
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(b) Trade unions are recognised in New Zealand law and receive some legal 
in the 1908 Trade Unions Act. The status of unions as authorised · 
is further recognised by judicial decisions such as that in the Capital Cotl81 
case. This case, in conjunction with others, has also provided clear · 
the requirements to recognise and bargain with authorised 
to meet authorising workers is now clearly guaranteed in law (ECA, 
by judicial decision (the Southem Pacific Hotels case). 

(c) The ECA encourages collective bargaining in that it makes explicit and 
provision for collective contracts. These provisions have been firmly set in 
a range of judicial decisions. 

(d) Not only is collective bargaining promoted by the ECA, but also, for the fint 
the ECA provides the possibility of collective bargaining for all New 

· employees, a possibility previously only available to employees 
registered union operating within the old award framework. 

(e) Statistical evidence shows that, for example, 61 percent of employees covered 
contracts negotiated under the ECA are covered by collectively negotiated 
Not only is the statistical evidence of collective bargaining supportive of 
government case, but so too is other evidence suggesting that the process of 
under the ECA is stabilising. 

(f) The Capital Coast Health and Elcetone cases respectively provide judicial 
against employer pressure to withdraw bargaining agent authorisation, ll1lfl 
employer interference with and discrimination against authorised ........ 

(g) Survey material suggests that representation by unions is · · (VV&II 
complainant's view that unions face discrimination and interferenee) aad 
vast majority of employees feel f1ee to choose their representatives and 
with their representation. The government, in passing, suggested tbat the 
by the NZCTU to show the contrary are in fact anecdotal and do not hold 
detailed, objective scrutiny. 

(h) The need to establish authority to represent does not, in the 
constitute an impediment to the right of workers' organisations to 
members. Any attempt to use this avenue by employers would be 
constraint in ter1ns of the Employment Court's emphasis on a 
trust and confidence, as enunciated in the Capital Coa.rt CIIJI. 

(i) In relation to multi-employer conttacts, the goverauneat poiDted 
continues to be an option chosen by some employers aad, 
in incidence. However, the freedom of choice for employers ia 
must be respected and protection must be provided for the 
disruption caused by employees outwith the firm over wluua daey 
and in providing protection from beiDa bound by collective 
potential competitors. Hence, the provisions vis a-vis mum­
be maintained. The government reasserted, too, that 
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collective contracts with the IL~O principles on collective bargaining 
according to which the full development and utilisation of machinery for 
voluntary negotiation between employers or employers' organisations and 
workers organisations should be encouraged and promoted, with a view to 
the regulation of terms and conditions of employment by means of collective 
agreements. In effect, it seems that the Act allows collective bargaining 
by means of collective agreements, along with other alternatives, rather than 
promoting and encouraging it. The Committee, therefore, hereunder draws 
the attention of the government to certain principles it has established in this 
respect." (Final Report, p.84). 

As is obvious from these paragraphs, the ILO continues to entertain grave concerns about 
the operation of the ECA on two counts. First, the status of individual bargaining given 
by the E~CA is in direct contradiction to ILO principles of collective bargaining and, by 
extension, to the parallel principles of tripartism. In the discourse of the ILO, this criticism 
remains a fundamental issue putting the ECA at odds with ILO practice. In a host of 
contexts, not only that of Convention 98, the ILO has established precedence for collective 
bargaining in labour relations and the ECA contradicts this prec~edence. 

In examining the concerns raised by the different interpr~etations of the Final Report it is 
useful here to reflect on the early debate about the ECA during its passage through 
parliament. One issue which attracted attention was the issue of the relative weight 
attached to individual and collective bargaining by the ECA. Whilst this issue was in part 
obscured by the rhetoric associated with freedom of choice in bargaining regimes for the 
parti~es, the practical consequence of the E~CA in terms of which alternative had priority was 
widely debated. In philosophical terms, and notwithstanding the "freedom to choose" 
argument, the ECA has been \videly seen as a measure establishing the priority of 
individual outcomes over collective outcomes. In practice, this is seen not only in the much 
reduced incidence of collective bargaining in New Zealand, but also in the freedoms given 
to employers to bypass collective outcomes. It is the case, of course, that judicial decisions 
in, for example, Capital Coast Health have provided interpretation of this employer 
freedom somewhat at odds with the intention of the ECA, but it remains the case that such 
judicial decisions constitute a perversion of the ECA in the eyes of many of its supporters. 

Supporters of the E~CA turn their attention not to the alignment of the ECA with ILO 
principles but to the demand that the Ernployn1ent Court and all specialist labour 
jurisdictions be abolished. This notwithstanding, the ECA was designed to create a 
paran1ount status for the individual over the collective and, as such, offends ILO principles. 
Further, the principles of the ILO are not couched in terms of the permission of collective 
bargaining. In the ECA, collective bargaining is a permitted outcome, albeit not the 
outcome tnost explicitly pron1oted. Adherence to IL~O principles requires the promotion and 
encouragement of collective bargaining as a desirable outcome for all parties. The ECA 
clearly does not encourage collective bargaining and, consequently, offends ILO principles. 

In a sense, this coJnbination of criticisn1s, not made explicit in the Final Report's four 
recon1n1endations, establishes the grounds for a continued ILO concern about labour 
relations provisions in Ne\v Zealand. l'he report is in effect saying in quite stark terms that 
the E~CA offends the fundan1ental bargaining rationale established by the tripartite ILO 
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offer of support. The first is the obvious interpretation that the creation of an 
tripartite dialogue in a context where legislation has hastened the erosion of traditional 
party involvement might well be helped by external advisory support. Secoad 
recommendation responds to a view expressed in the Direct Contact Mission's report 
115) which indicates a willingness or a readiness on the part of all three parties to 
in constructive discussion around legislative charge which might overcome the 
giving rise to the initial complaint. 

From the perspective of New Zealand commentators, the presence of such a consensus 
discussion and possible amendment of the ECA is difficult is identify. Indeed, 
arguments presented to the ILO by New Zealand government in relation to both the •· .. HI• 

complaint and the visit by the Mission placed the ECA at the heart of its economic 
in a manner which brooked no pressure for reform. When considering the 
intemperate comments made by various commentators about the role of the ILO in 
complaint process, and about the ILO in general, one sees even less possibility of .... 
revision of the ECA with a technical input from the ILO. Yet, for all the commi 
the ECA shared by government and many employers, the direction of judicial aec:JJ 
when coupled to the critique of the ECA made in the Final Report, does suggest 
grounds exist for a review of some key sections of the ECA. The willingness of the 
largest opposition political parties to consider such a review adds weight to the 
created as a result of the ILO complaints process. 

The tripartite parties and the ILO 

The three parties involved in the ILO discussion of the NZCTU complaint reacted to 
outcome in predictable fashions. The government position moved from intemperate 
of the ILO in response to the Interim Report to a more measured response following 
release of the Final Report. Government has portrayed the Final Report as an ""'""'""' ... ;,ra11c 
of the ECA from the complaint and, consequently, sees the matter as closed. TheN~~ 
takes a different view based on a reading of the whole of the Final Report. Hence, -
commentaries stress the continuing differences between the ECA and ILO principles 
the consequent need for amendment of the ECA. The Employers Federation has (1,\,&" 

a line similar to that of government. 

The development of these responses to the Final Report warrants extended discussion, 
it captures not only the parties' relationships with the ILO but also the issue of .. .,..~ ... 
held about membership of the ILO. The New Zealand government is a long-ter111 
of the ILO. Indeed, Walter Nash was the President of the ILO body which set in place 
post World War II mandate - the Declaration of Philadelphia 1944. And current 
Zealand Prime Minister Jim Bolger was President of the 69th International 
Conference in 1983. However, in recent years, there has been some friction between 
ILO and successive New Zealand governments. 

In the latter half of the 1980s, both Labour Ministers Stan Rodger and Helen Clark 
themselves at odds with the ILO. In June 1989, Rodger called for a fundamental _, 
of the ILO and its activities, arguing that "nothing, save the central tenet of the oraam1 
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was recognised. Whilst we know from our research that this lobbying took place and that 
its immediate aim was to create support for revised or withdrawn recommendations, the 
exist~enoe of a wider agenda relating to the refortn of the ILO is still to be ascertained. 

Th·e New Zealand government must also see the issue of the IL~O against the background 
of domestic politics. In the complex arena of party realignments under MMP, domestic 
issues - education, health, employment, superannuation - combine with negotiations about 
future party alliances to displace international issues in the minds of many politicians. This 
domestic focus, attached to the truculence shown in government statements relating to the 
EC.A, is a compelling framework for understanding government responses to the NZCTU 
complaint. 

Employer responses 

The response of the New Zealand Employers Federation (the NZEF) to the complaint was 
predictable, given the organisation's forthright commitment to the ECA. The NZEF also 
responded to the Interim Report in extreme fashion, echoing government questioning about 
the status and future of the ILO. In contrast to its public voic·e, written submissions by the 
NZEF to the CF A during the course of the complaint were more sober in analysis and 
repeated the government's response of "constructive engagement" with the ILO. 

Arguably, the IL~O .means less to the employers' group than it does to government or the 
NZCTU. For government, the ILO is a major international institution with important 
diplomatic connotations. For the NZCTU, the ILO is a major agency supporting improved 
employment conditions. For New Zealand employers, concerned in recent years to reduce 

~external intervention into the enterprise, and perhaps no longer wedded firmly to tripartism 
or collective bargaining, the ILO is an anachronism. Yet, the NZEF participates actively in 
ILO councils and makes good use of the employer networks which the ILO fosters. 
Moreover, the ILO also offers an international stage upon which New Zealand employers' 
representatives can appear. 

Union responses 

The NZCTU, as initiator of the complaint, stood to win or lose most. The complaint was • 
an attempt to focus international opprobriun1 on legislation which offended ILO principles. 
It was, therefore, not only seeking to focus the ILO' s technical lens on the ECA, but also 
to bring diplomatic pressure to bear on New Zealand. The Interim Report, and its reception 
in Geneva and New .Zealand, gave the NZCTU reason to be happy. Whilst not receiving 
support for all its claims, the NZCTU saw in the Interim Report consistent justification for 
the con1plaint. Sin1ilarly, the Final ReJJOrt was well received by the NZ·CTU. Rejecting the 
governm~ent' s interpretation of the four recommendations and preferring to base its 
comments on a full reading of the report, the NZCTU felt that the complaint was firmly 
upheld by the IL~O. Procedurally, the NZCTU feels that its use of the IL~O has been fully 
warranted. 

• 
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to the impact of the ECA on the secondary labour market were deemed to be 
in terms of the conventions under which the complaint was laid. The &&&t. 

played by the ILO reinforces the formalism displayed by ILO official•. Tbe.ir 
of international civil servants, explicitly bound by professionalism to the · 
tripartite outcomes, rather than to self-deter1nined agendas. 

In these contexts, the NZCTU would be the party most likely to display im~ 
the ILO as an institution. From the NZCTU perspective, the ILO bas a 
critique of the ECA, and some explicit and implicit requirements for its 
Nevertheless, because of the ILO's voluntary nature, effective action is unlikely, 
given the blandly diplomatic comment made to the ILO's Goven•ing Body by dli 
Zealand government after the publication of the Final Report. Similarly, the NZCIU 
well be aggrieved that important aspects of its case, such as the secondary labour 
issue, have been excluded from consideration as a result of ILO for1nalisrn. However, 
argue that such impatience would be surprising in the case of any party witJ1 
experience. To be involved in the ILO is to understand the voluntary nature of the UO 
the formal manner of ILO procedures. To harbour expectations beyond those 
the traditions of the ILO seems to us to be unrealistic. It is on these te1n1s that we 
further scrutiny of the ECA in the future. 
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