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This paper is about the way in which employers and employees have interacted in tbe 
determination of terms and conditions of employment under the ECA. It extends previous 
work examining the various models of employment contrac:t fonnation that have emerged 
under the Act. The paper begins by discussing several preliminary matters by way of 
background. The middle part of the paper reports our data on approaches to employmeat 
contract formation. Finally, we draw some conclusions from the data and relate those back 
to our introductory discussion points. 
Employer behaviours and strategies are the starting point for our research. Walton and 
McKersie, in a contemporary introduction to the re-release of their 1965 classic work on 
negotiation behaviour (Walton & McKersie, 1991), acknowledge as an important impact of 
global n1oves to a more competitive and cost-conscious marketplace, a reversal in the roles 
of labour and management in employment contract development. Where 30 years ago, 
labour unions were the moving party in contract fortnation and change, today employers 
are n1ore likely to have the initiative and to set the agenda. Peter Boxall (1993: 148) has 
articulated the implications of this development for research locally: 

Any genuine attempt to come to grips with the factors that led to the Employment Contracts 
Act 1991 must deal with the refonn agenda of New Zealand managers. Similarly, any 
attempt to understand what has actually changed in the practice of labour relations since the 
advent of the Act must consider the initiatives of management. 

An earlier paper (McAndrew, 1993) identified three apparently distinct employer 
approaches to the development of collective employment contracts under the Act: dealing 
directly \VIth the workforce, dealing directly with individual employees, and dealing with 
employee representatives (these being almost always union officials). The initial focus of 
the analysis reported in this paper was to examine the distribution of these three approaches, 
by reference to a number of organisational and industrial relations variables previously 
found to be associated with contract status and structure under the Act (McAndrew, 1992). 
In fact, the analysis points to the previous classification of approaches to collective comract 
forn1ation as being an essentially cosmetic one, and suggests a dichotomous categorisation 
of employer approaches into "negotiation" and "non-negotiation" as being both more real 
and n1ore helpful to understanding the processes of contract fo1mation under the Act. 
Consequently, explaining the distribution of those two employer approaches or 
including in1portantly the linkages to workforce unionisation, becomes the ultimate focus 
of this paper. 

Preli1ninarily, the paper twns first to a brief review of the bargaining provisions ofth.e 
and to the relevant impacts of the Act, and second to a review of the rich literature tbat lias 
long equat,ed effective employee voice in the determination of employment conditioDS 
unionisation. This theme will be seen to feature strongly in the conclusions to be 
fron1 the research results presented below. 
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Armitage and Dunbar 1994 ), the primary reporting has been by Professors Harbridge and 
Hince and their associates based in the Industrial Relations Centre at Victoria University 
of Wellington (Hammond and Harbridge 1993; Harbridge and Moulder 1993; Harbridge, 
Hince and Honeybone 1994; Harbridge and Hinae 1994; Harbridge, Hince and Honeybone 
1995). Hince and Harbridge ( 1994) provides an excellent summary assessment of what 
remains as the organised or collectivised sector based on the authors' databases on union 
membership and on voluntarily submitted collective employment contracts. They report "ten 
key findings" (Hince and Harbridge 1994: 237-238), a number of which are relevant to the 
present paper: 

... Overall coverage of collective bargaining in New Zealand declined from some 721,000 
employees to approximately 370,000, a decline of between 40 percent and 50 percent, in the 
three year period May 1991 to May 1994. 

. . . Average wage increases were very low in the first two years after the passage of the 
Act, but a wide variation in settlements emerged with some I 0 percent of employees 
experiencing a decrease to basic rates, whilst other groups gained considerable increases. 
The traditional relativities and the notion of comparative wage justice disappeared quickly 
. . . The radical adjustment of relativities observed and reported during the 1991-92 and 
1992-93 years seems to have been completed . 

. . . Clock hours remain in contracts covering 57 percent of the employee in the sample -
thus making them eligible for given premium payments for work undertaken after the 
completion of the 40 hour week . 

. . . Where premiums for penal and overtime still apply, they apply at broadly similar rates 
as they have previously . 

. . . Traditional unions remain the preferred choice of employees as their bargaining agent 
with over 85 percent of employees covered by collective contracts choosing a union 
negotiated contract2

• 

This portrait of the new industrial relations system reveals a collectivised sector reduced to 
about half of its former reach. Some part of it is unionised. And even within this 
collectivised sector, a marked diversification and discrimination of outcomes occurred 
quickly following the implementation of the Employment Contracts Act, and now appears 
to have been cemented in place. 

., - This figure (perhaps amongst others) should be recognised as reflecting the particular sample of 
voluntarily submitted collective employment contracts that constitute the IRC database. Whatman, 
Armitage and Dunbar ( 1994:59) reported that "trade unions represented a higher proportion of 
employees in negotiations for collective contracts in the 1992-93 period than was the case in tbe 
1991-92 period (up from 61 percent to 72 percent)". Those numbers are broadly consistent with our 
own research. The point being made by Professors Hince and Harbridge remains valid, however: to 
the extent that bargaining agents are being used by employees in the negotiation of collective 
contracts, those bargaining agents are union officials. This is a result that comes through clearly ill 
our own research. 
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Changes in managerialism resulting from economic upheaval since the 1970s have I~ ..... 
scholars to question whether a new and distinct form of industrial relations is developing 
in the modern era (Kochan.. Katz and McKersie, 1987). A general theme of industrial 
relations writing in the modern era is that declining unionism, employer initiative · 
bargaining, the spread of alternative forms of worker representation, and ·-,..··­
decentralisation of workplace regulation have diminished the role of trade unions, 
demoted the importance of trade unions in research. The upsurge in attention to .•• -•• t2•-.AP• 
needs and initiatives is consistent with this perspective. 

Recent industrial relations change in New Zealand has been at least as dramatic 
elsewhere, and the focus of research has naturally followed in the direction of =:"~~ 
Research on employment contract forrnation in New Zealand today necessarily goes 
a sole focus on unionised collective bargaining. Workers have representation options 
were widely promoted by the architects of the ECA, and employers have options as ·-·~-~ 
Research now focuses on a range of processes and the outcomes which flow therefrom. 

This paper explores the outcomes produced by the various processes of A .... __ _ 

contract fortnation available and practiced in the modem New Zealand labour 
Amidst the variety of new approaches, the enduring theme of the role of trade unions as 
vehicle for effective employee voice in the determination of terms and conditions 
employment receives strong support yet again, in this very different time and place 
those envisioned by most industrial relations writers over the past 1 00 years. 

The previous research 

The data for this paper and for the previous papers referenced are drawn from a 1992 
survey of a random sample of approximately 1800 employing units across all · 
classifications, workforce sizes and geographical areas of New Zealand. Useable 
were received from a total .of 551 organisations, of which 371 had implemented 
employment contracts, either individual contracts, collective contracts or both. The 
survey has subsequently been followed by indepth interviews with selected subsamples 

employers. 

Explaining contract status and structure 
. 

An earlier paper (McAndrew, 1992) examined evolving patterns of "contract status" 
the bargaining provisions of the ECA. The notion of "contract status" embraced bc6 
existence or not of a new employment contract of any type, and whether a aew 
was an individual or a collective contract. Many employers in the sample bid aot 
forrnal moves, and some no moves at all, towards developing new contracts. 

Two variables were found to be associated with a greater likelihood of 
covered by new contracts developed under the Act. The larger the 
likely it was that employees were covered by new contracts; and, 
likely to be covered by new contracts if the employer had perceived 
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In S I firms (23 percent), collective contract tenns were developed through direct negotiati0111 
the staff as a whole or in work groups, without union or other representation. 

In 46 firms (21 percent), employees were signed onto the collective contract essentially indivicluaiiJ 
and again without representation ... (T)here are several sub-models in this category, but what they hM 
in common is that any negotiation and agreement to the contract were handled at the individual lewl 
between the employer and employee. 

The third category of 126 firms (56 percent) engaged in more conventional collective bargaining witla 
authorised representatives of the employees to be covered by the contract. (McAndrew, 1993: 172) 

A description and analysis of each approach led to the following conclusion: 

At a time of widespread employee concessions in New Zealand, only the representative collac:tive 
bargaining model exhibits in its logistics and outcomes the sort of give and take conveotionaiJ 
associated with bargaining behaviour in the industrial relations arena. .. Finns operating under tbll 
model. .. tended to be somewhat more aggressive in seeking employee concessions in the tranaitioa 
to new contracts, and were significantly less likely than others to get all that they souafat. 
(McAndrew, 1993: 182) 

In almost all instances in the sample, this model involved union representation. On the 
hand, conventional bargaining behaviour was not widely evident in either of the other 
models of collective contract fortnation. For the most part, initial management proposall 
tended to be accepted with only minor, if any, modifications and with little debate. 

The starting point for the extension of this earlier analysis in the present paper was to teat 
the hypothesis that the same explanatory variables seen to be associated with the 
distribution of individual versus collective contracts would also explain the disbibutia 
the three collective contracting models. Specifically, it was postulated that the ... 
collective bargaining model would predominate amongst larger workforces, 
workforces with high pre-Act union membership, and perhaps amongst workforces 
employers had been bothered by union interference in the past. 

The distribution of collective contracting models 

Consistent with the earlier analysis of contract structures reported above, the · 
of the three collective contracting models was initially tested for the present paper 
three primary organisational variables and three primary indusuial relations 

Orsanisational variables 

The organisational variables were: ( 1) the size of the workforce, as 
number of the respondent organisation's employees covered by • 
in the pre-Act era; (2) the industrial classification or main 
(~)the extent of felt pressure to reduce production costs. ·~·· 
of other organisational variables, including whether the 
larger organisation or was independent, the number of places of 
makeup of the workforce have been found to be associated 
organisational variables. Accordingly, they are not 
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Industrial relations variables 

Again consistent with earlier work, the industrial relations variables against which the 
distribution of collective contracting models was tested were: ( 1) the nature of the union­
negotiated document (and whether there was one) covering the largest number of the 
organisation's employees in the pre-Act period; (2) the pre-Act percentage of union 
membership among employees covered by that document, as estimated by the respondent 
employer; and (3) whether the respondent perceived "outside union interference" to have 
been a problem for the organisation in the period before the Act. As noted above, in the 
earlier analysis of contract status, union interference showed through as predictive of having 
new contracts in place, while high pre-Act union membership suggested that those contlacts 
would be collective. For the present purposes, at least the union membership variable was 
expected to be associated with the distribution of the collective contracting models. 

In fact, on the basis of Chi-square tests, neither the union interference variable nor the 
union membership variable were associated with the distribution of the three models of 
collective contract fortnation, though in the latter case it should be noted that close to 80 
percent of organisations with collective contracts were in the "high union membership" 
category (76-100 percent membership). Interestingly, the nature of the pre-Act document 
was related to the distribution of the models, with the representative model more likely 
among those organisations with any "local" document -- enterprise agreement, parent 
company agreement, or local or regional award -- than among those organisations which 
had dealt only with national awards. No pattern was apparent in the more limited 
distribution of just the group and individual employee approaches to collective contracting. 

Given the somewhat unexpected pattern of relationships suggested by Chi-square testing, 
the variables were subjected to logistic regression analysis. Only workforce size proved a 
significant (probability of <.01) predictor amongst the three models. 

As with earlier papers, there was no evidence in the data to suggest that labour relations 
arrangements under the Employment Contracts Act were being tailored to the needs and 
circumstances of particular employing organisations, with neither industrial classification 
nor the pressure factor surviving the regression analysis. At the same time, the apparent 
insignificance of the key industrial relations variables in explaining the distribution of the 
three approaches to collective contract formation suggested that the three model framework 
was perhaps not the most appropriate framework for analysing approaches to contract 
formation under the ECA, and that a different basis for cate·gorisation might be more 
illuminating. This in turn led on to the analysis that fills the balance of this paper. 

"Adoption rate" analysis 

A significant portion of the survey questionnaire from which the data reported in this paper 
are drawn consisted of a number of stated "problems" that proponents of the Employment 
Contracts Act attributed to the pre-Act industrial relations system, and that they branded as 
detracting from productivity and perfortnance in New Zealand frrms. Each survey 
respondent was asked to indicate whether, in fact, the stated "problem" had been seen as 
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Tallie Two: Prebleme 

Short statement of problem 

Restrictions on working shifts 

Restrictions on weekend work 

Restrictions on redundancy 

Pay unrelated to perfor111ance 

Inflexible work schedules 

Excessivelunreas compensation 

IBCs 
Only 
(&=143) 

55% 

60% 

48% 

46% 

35% 

49% 

by eontneting model 

CECs 
(Group) 
(n=51) 

60% 

64% 

39% 

37% 

43% 

53% 

CECs 
(lndiv) 
(n-46) 

44% 

67% 

33% 

27% 

37% 

48% 

CECs 
(Reps) 
(n=126) 

72% 

71% 

46% 

43% 

54% 

51% 

Table Three identifies all ten employee concessions reported as having been adopted by 
more than one-fifth of the total survey sample of 557 organisations, as solutions to one or 
another of the six most often cited problems identified in Table Two. The adoption rate is 
expressed as a percentage and, again, represents the proportion of employers die 
employee concession who were in fact successful in having the concession incorporated iB 
new contracts. 

• 
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The tests indicate that, at least as gauged by this adoption rate measure, indi .·~ ·­
contracting, the development of collective contracts by direct interaction with staff as 
whole or in groups, and the compilation of collective contracts by direct dealings wi 
employees individually are really three variations of the one approach to emp 
contract fomtation. At least in their outcomes they are indistinguishable from one an,~ .... 
though separately or together they are distinguishable from the approach of n ... ,, ... n•"'" 
collective contracts by dealing with representatives of employees, representatives who · 
this study were almost always union officials. This finding is, of course, not · · ,...., 
with the conclusion in an earlier paper that only in the representative collective l'nt"'I'PtJ:at'h 

process was there any evidence of conventional bargaining behaviour by the parties. 
essence, there appear to be, instead of four distinct approaches to contract fottnation, j 
two: a negotiation model and a non-negotiation model, albeit that the latter has a n ...... 
of variations. 

These results suggested that a comparison of the adoption rates for the ·~~··~c ~an,.~r:a~·· 
collective bargaining approach (the negotiation model) on the one hand, and collectivr-•1 

for the three other approaches to contracting (the non-negotiation model) on the other 
would be appropriate. Predictably, the adoption rates and patterns in this head-to­
comparison proved highly significantly different (p<.OOOI), whether measured by 
adoption rates for the most often proposed or adopted employee concessions, or by 
for the complete list of employee concessions, or by those for the full list of "sol ·nna· 

incorporating both employee concessions and other solutions to problems seen 
respondents to exist in their workplaces. Solutions not classified as concessions incluocx 
such measures as additional training, profit sharing, greater consultation, 
allowances at the highest rate, and so on. By any list of concessions or solutions, 
adoption rates and patterns for the firtns engaged in representative collective · 
were significantly different from those for the other three approaches to contract t'nPI"" _.., 

taken together, while the adoption rates and patterns did not differ significantly among 
other three approaches. 

Holding the line in negotiations 

For the most part, the adoption rate of employee concessions and solutions proposed by 
employer was not merely different, but lower in the representative collective bargaining 
process than in any or all of the other processes. This was not _always so, but it was -
always so. At the bottom line, employers were significantly less successful in having 
proposals adopted when dealing with employee representatives in the negotiatioll 
collective contracts than was the case in any of the three non-negotiation approaches 
contract fot·tnation; on the other hand, their success rate did not differ significantly 
these other three approaches. There have evolved under the Employment Contlacta 
then, a largely unionised negotiation model of collective contracting, and a largely 
union non-negotiation model of contracting. The latter has, at a cosmetic level, 
variations, and it may lead to either individual or collective contracts. In tmtns of 
process and its outcomes, however, the variations have in common that there is little ar 
negotiation or movement by employers from their initially proposed vvo . 
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Factors associated with the negotiation model 

It remains to examine the distribution of the negotiation and non-negotiation models ·n .... ~ .. 

reference to the three organisational and three industrial relations variables employed 
throughout the analysis. In Chi-square tests, only industrial classification and felt pressure 
to reduce production costs showed no significant association with the distribution of the 
negotiation and non-negotiation models. The negotiation model showed up in Chi-square 
tests as positively associated with larger workforces (p<.0001), higher pre-Act union 
membership (p<.001), "local" pre-Act documents as previously defmed (p<.01), and the 
perception of pre-Act union interference as a problem (p<.04). In logistic regression 
analysis, only workforce size (p<.0001) and pre-Act union membership (p<.03) retained 
significance, with workforce size clearly having the highest explanatory value. 

The distribution of the negotiation and non-negotiation models by workforce size are 
presented in Table Five. With the exception of a slight reversal amongst the very largest 
workforces, the table illustrates a fairly direct and positive relationship between workforce 
size and the likelihood of an employer having negotiated with employee representatives 
over a collective contract. As noted, the explanatory value of pre-Act union membership 
was significant but less dramatic. On a two category classification, employers reporting pre­
Act union membership amongst their eligible employees at higher than 75 percent were 
twice as likely ( 45 percent versus 22 percent) to be in the negotiation model. 

Table Five: Negotiation and non-negotiation models by workforce size 

Workforce Size 

1 - 25 employees 

26 - 50 employees 

51 - 1 00 employees 

101 - 200 employees 

201 + employees 

Numbers and percentages of employers 
Non-negotiation Negotiation 
~odel (n=232) ~odel (n=124) 

131 (81%) 

47 (61%) 

27 (52%) 

13 (38%) 

14 (44%) 

30 (19010) 

30 (39%) 

25 (48%) 

21 (62%) 

18 (56%) 

To further examine the distribution of the models against the variables, the data 
subjected to CHAID analysis. CHAID (Chi-squared Automatic Interaction Detector) 
a population into two or more distinct groups based on categories of the "best" 
of a dependent variable. It then splits each of these groups into sn•aller subgroups 
other predictor variables. This splitting process continues until no more 
significant predictors can be found (Magidson, 1992). 
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significantly more likely than others to have negotiated with unions for a collective ,.,.._ . ._.. 
For those that had not experienced union interference as a problem in the past, the 
indicator of union strength or presence -- high union membership -- showed up as 
additional predictor of negotiations. For employers in the largest workforce 
industry was a significant variable, with those in the primary industry and the retail 
wholesale industrial classifications less likely than others to have engaged in ne,!Obuuuua 

Discussion and conclusions 

There is an inclination to draw conclusions from the above analysis quite cautiously. 
fmdings necessarily revise earlier thinking to some extent. At the same time, however, 
data are consistent with what has been perhaps the principal hypothesis around which 
on-going research project has focused. In broad for1n, that hypothesis was that, because 
Employment Contracts Act provided no express encouragement or practical supports 
collective bargaining, industrial relations structures and processes that are effective 
employees, at least in conventional industrial relations terms, would be found U&&, 

workforces well organised in effective unions prior to the implementation of the Act, 
not often amongst other workforces. 

This broad hypothesis that has guided our research is clearly not of our own invention. 
has, of course, a distinguished parentage dating back to Commons and other · 
referenced in our introduction. The companion hypothesis around which the research 
focused has been that, because these pre-Act union strength factors would drive emp 
relations developments, the pattern of those developments would be essentially ....... 
to the needs of particular employers, as measured for example by the intensity of 
pressures to reduce production costs. These hypotheses have both found support in 
of contract structure in data previously presented (McAndrew, 1992). They find 
support here in terms of process. 

Having said that, it is important to acknowledge that the data require a revision of 
thinking. As noted, a previous paper (McAndrew, 1993) identified and catalogued 
apparently distinct employer approaches to developing collective contracts: dealing l'li .. .,. 

with employees as a whole or in groups without representation, dealing directly 
employees individually without representation, and dealing with representatives acting 
behalf of the workforce. While the approaches still stand as co~metically different 
or at least styles, the significance of this categorisation of employer 
developing employment contracts is effectively denied by the further analysis in the 
paper. 

If adoption rates as defined are accepted as a measure of the give and take, the 
and compromise of negotiation, then it is apparent from the data that tbere are ~ 
two distinct approaches to employment conttacting under tile Act. There is the 
approach that almost always in this study involved employers dealing with 1mioa 
representing the workforce. The logistics of that process bave been described in 
paper. The present 8D&Iysis indicates tbat there is a sipificant c:lesree of 
compromise in that negotiation process, and tbat finding is consistent with 
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in the past, many of them small organisations, are likely under the Act to have 
essentially free hand to dictate employment ternts to their employees. That they have 
a variety rather than a unifortnity of non-negotiation styles or strategies in imp .. - .... L&_&~l ...... 
new contracts under the Act is not surprising given the lack of procedural requirements 
guidelines in the Act. 

It is appropriate to now pull together the various threads of our introductory discussion. 
writers we surveyed from the institutional and collective bargaining eras, from the We 
and Commons on down, would have predicted that, in the type of labour market 
by the Employment Contracts Act, workers would fmd effective voice through unions 
collective bargaining, and only through unions and collective bargaining. And that 
outcomes for those workers would be clearly distinguishable from the outcomes ··-·· 
by unorganised workers. 

As Harbridge and Hince illustrate regularly and convincingly, the New Zealand 
market has become, under the ECA, a more discriminating labour market. The ...... _ 
of unionisation, and its distribution, are a part of that pattern, and an ongoing part of 
reason for it. Our findings are that only by means of collective dealing with empl \,, ... 
through a bargaining agent, and leading to the forntation of collective contracts, are 
able in the current environment to compel employers to negotiate. Where this process is 
place, workers are almost always in our sample represented by a union. These groups 
employees have been relatively successful in resisting employer demands for , .. ·"''AM 

Beyond this unionised collective negotiations sector, other groups of employees are 
dealt with by their employers under a variety of approaches or strategies, mostly wi 
employee representation, and resulting variously in individual or collective contracts. 
research indicates that these workers are not effective in modifying employer positions · 
any way that resembles negotiation and that, consequently, concessions have been --­
from these workers at a significantly higher rate than is the case for workers 
unionised collective negotiations sector. In a period of management initiative in empl 
relations, and in an environment tailored for it, unions practising collective 
comes through in our research, as has been the case for so long in industrial relati 
research and writing, as the vehicle in evidence for effective employee voice in the 
of tern1s and conditions of employment. 

Boxall (1993) suggested a couple of years ago that, in most employing organisations 
New Zealand, nothing had been done to date under the ECA which had seriously · ..... 
the workforce. The mainstream employer, Boxall observed, knew that he or she was 
the benefits of ongoing improvement in cost competitiveness, and was not so 
as to jeopardise this situation. That may still be so. But equally, as indicated by 
and Hince, a segmented and discriminatory labour market is now being cemented in 
and this has perhaps less immediately visible implications for employers as well as 
employees. 

Our research confirnts the reports of others that the unionised segment of the New 
labour market is, to a considerable extent, protecting permanent, full-time jobs Ul!!r 

erosion by contracting, employment of short-tertn staff, redundancy or compromise of 
traditional work shift. Employees in the unrepresented sector have been less able to 
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