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Abstract

Over the last ten years, the New Zealand criminal justice system has moved inexorably toward
embracing policies and legislation which favour offender surveillance over offender
reintegration and rehabilitation. This article discusses the recent growth of surveillance
legislation in New Zealand, the impact on the traditional norms and values of the criminal
justice system, and the wider implications of becoming a “surveillance society.” It argues that
the introduction of surveillance has occurred in the absence of any scientific evidence for its
effectiveness, that it has harmed our international human rights record, and impeded effective
prisoner reintegration. It concludes by putting a case for a more comprehensive and evidence-
based approach to prisoner and offender reintegration.

Introduction

Every breath you take
Every move you make
Every bond you break
Every step you take
I'll be watching you

“Every Breath You Take,” lyrics by Sting.

In early November 2015, | appeared before the Social Services Select Committee to make a
submission on the Child Protection (Sex Offenders Register) Bill, and argued that the
legislation was flawed. The Chairperson commented that the Bill was not primarily about child
protection and that the Police saw the legislation as a means of monitoring released child sex
offenders; of “knowing where they are.” | was caught off balance. The function of the Bill had
changed even before it became law. Surveillance of released offenders had become an end in
itself, rather than as a means of protecting children.

The Growth of Surveillance Legislation

Over the last ten years, the New Zealand criminal justice system has moved inexorably toward
embracing policies and legislation which favour offender surveillance over offender
reintegration and rehabilitation. Since 2002, eight pieces of surveillance legislation have been
introduced into parliament, four of which are amendments to earlier legislation, and designed
to either increase the punitiveness of existing legislation, expand its reach to include new
classes of offenders, or apply additional conditions to existing sentence regimes. Five of the
eight legislative measures have been introduced in the last two years.

As the surveillance industry takes hold, the policies and legislation which support it are steadily
transforming the goals and norms of the corrections system, and enabling the goals of
retribution, incapacitation, and general deterrence to supersede the goals of rehabilitation and
specific deterrence.! David Garland has described initiatives of this kind as contributing to a
“culture of control” and a new systemic norm of surveillance.?
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Penal Surveillance - Panopticism as a Metaphor

The belief that penal surveillance can prompt positive psychological change in offenders has
long existed. In 1791, Jeremy Bentham designed a hypothetical prison called the Panopticon,
in which prisoners imagine they are endlessly observed by an all-seeing guard. In his
publication on the subject, Bentham promoted the concept of the Panopticon for much the same
reasons that spur criminal-justice innovation today—a ballooning prison population and the
need for a cheap solution with light manpower demands. Most of today’s electronic
surveillance initiatives are based on Bentham’s psychology; proponents claim that constant
surveillance and swift punishment will instigate behavioural change, and decrease criminality.
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Figure 1. The Panopticon, “A mill for grinding men honest.””

The trick with the Panopticon was that the prisoners didn’t know when they were being
watched, and would have to act as though they were being watched at all times; thus effectively
controlling their behaviour. Bentham described it as “obtaining power of mind over mind.”* It
was cheaper than the prisons of his time, as it required fewer staff, and prisoners could also be
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used as menial labour, walking on wheels to spin looms or run a water wheel. This would
decrease the cost of the prison and give a possible source of income. It all sounds familiar.

It was never built. The Irish and French governments were not interested, and after more than
twenty years trying to convince the British government of its merits, Bentham abandoned the
project. The idea of the panopticon was later invoked by Michel Foucault in his 1975 book,
Discipline and Punish: The Birth of the Prison, as a metaphor for modern “disciplinary”
societies and their pervasive inclination to observe and normalise.®

The Changing Penal Environment—from Penal Welfarism to Punitiveness

The rapid recent escalation toward surveillance as a major strategy for the control and
supervision of offenders, both inside and outside the prison, should not catch us by surprise—
the signs were there 30 years ago. The restructuring of the public sector in the 1980s facilitated
the political formation of a more conservative political regime. There was growing opposition
to policies that appeared to benefit the “undeserving poor,” cynicism about welfare, and support
for more aggressive controls for an underclass that were perceived to be disorderly, drug-prone,
violent and dangerous. There was increasingly more emphasis on responding to public clamour
than on responding to the expertise of criminal justice professionals and empirical research.®

In 2002, criminal justice legislation confirmed a range of measures that extended prisoners’
sentences and restricted parole. The rate of imprisonment grew from 91 per 100,000
population in 1987 to 200 per 100,000 in 2010, in the face of a stable and slowly declining
crime rate. Probation increasingly represented itself as punishment in the community, rather
than a supportive social alternative to imprisonment. Its priority became the close monitoring
of released offenders, which led to the more frequent return of offenders to custody. Prisons
became more punitive, and more security-minded. Prisoners became less eligible for such
privileges as release to work and family visits, and more likely to be described in official
reports as culpable, deserving of punishment and sometimes dangerous. They were no longer
clients in need of support, but risks to be carefully managed. Instead of emphasizing
rehabilitative methods that met offenders’ needs, the system emphasised effective controls that
minimized costs and maximized security. Prisoners became objects rather than subjects.

The hardening political and penal environment was fertile ground for the re-emergence of ideas
about the virtues of surveillance. Privatized and politicized industry increasingly invested in
expansion of the electronic surveillance industry, and prison overcrowding and technological
infrastructure advances instigated the rapid expansion of electronic monitoring technologies
during the 1990s.” In 2009, almost 100,000 GPS tracking units were in use in the United States,
as compared to 230 in 1999.8

From a Risk Centric Society to a Surveillance Society
The obsession with risk avoidance manifested itself in legislative measures which extended the
locus of control (and punishment) beyond prisons and into the wider community.

In 2003, the Parole (Extended Supervision Order) and Sentencing Amendment Bill introduced
an extended supervision regime for sex offenders who had served a finite sentence. The
Attorney General made clear that it breached the Bill of Rights Act on two counts. First, it was
being applied retrospectively, in breach of Section 26(2), punishing the person twice for the
same offence. Second, it introduced a special provision, to allow 24-hour electronic monitoring
within a law enforcement context. That provision breached Section 21 of the Bill of Rights
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Act, relating to the right to be secure against unreasonable search, and in the Attorney General’s
view constituted unreasonable interference with a person’s reasonable expectation of privacy.

The Act was passed, allowing orders to be made imposing a range of conditions and restrictions
for up to 10 years on persons who have previously been convicted of certain sexual offences,
and who had completed their sentence, including parole. It included residential restrictions in
the nature of home detention for the first 12 months, and ongoing parole conditions such as
regular reporting, participation in programmes, prohibitions on entering certain places or areas
and, where necessary, electronic monitoring to ensure compliance.

In 2009 a further amendment was introduced, giving the Parole Board power to impose
residential restrictions in the nature of electronically monitored home detention (but short of
24 hours) for up to ten years. The Attorney General again reported that this Bill was
inconsistent with the Bill of Rights, not only by reason of its retrospective application, but also
because the proposed condition amounted to arbitrary detention, under section 22 of the Bill of
Rights, and significantly extended the restrictions on personal liberty the Board might lawfully
impose. The Bill was accorded urgency and passed by Parliament in one day, on the pretext
that it was designed to close some loopholes in the existing legislation. The Green Party later
complained that it was unaware of the Attorney General’s adverse report on the legislation.

The 2014 Parole (Extended Supervision Orders) Amendment Bill, introduced in December
2014, made further amendments to the Parole Act 2002, enabling extended supervision orders
to be renewed as often as needed, and expanding the scope of orders beyond high-risk child
sex offenders to include high-risk sex offenders and high-risk violent offenders. The Bill also
provided for courts to order the imposition of a special condition allowing intensive monitoring
of offenders for the first 12 months of their order.

This “strengthening” and “tightening” was not in response to increases in offending. In the six
years from 2008 to 2014, none of the 169 sex offenders placed on Extended Supervision Orders
(ESO’s) were reconvicted of a sexual offence. Notwithstanding, the enforcer (usually the
Police or Corrections) sought support to “tighten” or “strengthen” the legislation. The state
effectively engaged in “function creep,” and shifted the purpose of legislation from a concern
for public safety to one of additional punishment and detention of offenders.

The Public Safety (Public Protection Orders) Bill was also introduced in 2014, and provided
for the recall to prison of offenders once their sentence was finished, if they were at very high
risk of reoffending. Once again, submitters drew attention to the significant breaches of the Bill
of Rights around the issues of double jeopardy, arbitrary detention, and limiting the offender’s
right of review to once every five years. Once again, they were ignored.

The Impact on New Zealand’s Approach to Human Rights

Over the last eight years, there has been an incremental and expanding introduction of
legislative measures that are fundamentally in conflict with the rule of law, to the extent that in
2013 the Law Society felt impelled to report this matter to the United Nations.® It listed a series
of recent acts that have allowed the Executive to use regulation to override Parliament, that
deny citizens the right to legal representation and cancel their right to appeal to the courts to
uphold their rights under the law. The Law Society also drew attention to the use of
Supplementary Order Papers and urgency to avoid proper Parliamentary scrutiny of legislation.
They expressed their concern that a number of bills formally declared by the Attorney-General
to be in breach of the Bill of Rights had been enacted.
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This practise has continued unabated since 2013, and surveillance legislation has been a major
contributor. New Zealand’s reputation as a nation protective of its human rights has taken
something of a battering. Collectively, this legislation speaks of a nation in which the right
against search and seizure and the protections against arbitrary or unlawful interference of
privacy is ignored.'® A nation that is prepared to punish offenders twice for the same offence
and authorise arbitrary detention, in breach of sections 26 and 22 of the Bill of Rights.!* A
nation that not only illegally denies prisoners the right to vote,? but is prepared to subject them
to disproportionately severe treatment, in contravention of Section 9 of the Bill of Rights,
resulting in disparities between offenders that are not rationally based and result in grossly
disproportionate sentencing.*®

Risk Management and the Power of Sanction

Underlying this approach to “risk management” is the belief that released prisoners and
offenders will respond best to the constant threat of sanctions. Turning that belief into policy
has led to a range of sentence measures including electronic monitoring, intensive supervision
(i.e., additional home and office visits), random drug testing, home confinement, extensive
behaviour restrictions, strict curfews, and expanded lengths of supervision. The basic idea is
that tough community controls can reduce recidivism by thwarting an offender’s criminal
instincts.**

There is no evidence to support this idea. What evidence there is tells us that:

e Additional controls increase the probability that technical violations will be
detected, leading to greater use of imprisonment, and higher taxpayer costs.
Petersilia and Turner’s nine-state random-assignment evaluation found no
evidence that increased community surveillance deterred offenders from
committing crimes.®

e Power-coercive strategies are the least likely to promote internalization and long-
term change.'® Kelman, for instance, discusses three means of changing behavior:
change via compliance, change via identification, and change via internalization.’
Power and coercion may achieve instrumental compliance, Kelman says, but is the
least likely of the three to promote “normative re-education” and long term
transformation once the “change agent” has been removed.*®

e Heavy-handed control tactics serve to undermine respect for the Probation
Service.'® Parole conditions that include prohibitions against association with
criminal associates, or against entering licensed premises, both of which are
impossible to enforce, are often viewed as evidence that the entire parole process
is a joke. Persons returning from prison with few resources and little hope become
defiant when they are faced with a pile of sanctions.?’ Constant threats that are not
backed up can lead to a form of psychological inoculation.?

e Ex-prisoners consider they have paid their debt to society: when they “get out,”
they want to “be out.” As Mobley and Terry write, “No one wants the separation
of prison and parole more urgently than do prisoners. Any compromise or half-
measure, any ‘hoops’ or hassles placed in their path, breeds resentment.” Many
would prefer to serve their full sentence in prison rather than be faced with high
levels of supervision.*?
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The Expansion of Electronic Monitoring
Electronic Monitoring (EM) of offenders was introduced into New Zealand under the
provisions of the Sentencing Act and the Parole Act, 2002. Extensive research internationally
has failed to demonstrate a clear case for its effectiveness in reducing crime. A 2005 study into
EM for moderate- to high-risk offenders by Renzema and others was recently cited by the
Department of Corrections in support of the use of electronic monitoring. That report, however,
concluded that applications of EM as a tool for reducing crime are not supported by existing
data.?® The authors warn:
If EM continues to be used as it has been used, short-sighted governments will
continue to waste taxpayer dollars for ideological reasons and political gain.
Governments that choose to use EM in the future ought to use it to enhance other
services that have a known effect on crime reduction. Those governments must test
the marginal effects of EM, publish the results, and discontinue use of EM if it fails
to provide quantifiable public benefits. Money spent on EM could be spent on
empirically-tested programs that demonstrably protect our communities.?*

There is still no convincing case for its use. In a recent 2012 article, Carney cautions:

After over twenty years of use, however, there is no real consensus on the viability of
EM surveillance as a crime control tool. Studies, none of which can be considered
comprehensive, show mixed results. If anything, the majority of EM surveillance
programs have yet to unmistakably accomplish their objectives.?

Lack of evidence, however, has not dulled the government’s appetite for “strengthening” and
“expanding” the electronic monitoring regime. The Electronic Monitoring Amendment Bill,
introduced in May 2015, proposes to apply electronic monitoring of offenders to those released
from a sentence of imprisonment of merely two years or less and of offenders sentenced to
intensive supervision, something forbidden in the earlier legislation. Corrections ignored the
evidence against the effectiveness of electronic monitoring, and justified the measure on the
basis that the measure would improve public safety by making authorities aware when
offenders have failed to comply with conditions relating to their whereabouts; and argued as
well that the Bill would deter those monitored from committing further offences, in cases where
the offender is prohibited from entering areas associated with their risk of reoffending.

The potential scope of the proposed legislation is alarming. The Bill does not identify the type
of offender who would be targeted by this legislation, or limit its application to a class of
offender. According to the 2014 Corrections Calendar Year statistics, 5, 857 prisoners served
two years or less, as follows:

Less than 6 months 3,804

6 months to 1 year 753

1 year to 2 years 1,380
5,857%

It is highly unlikely that there are many in this group who constitute a high risk to public safety,
and an examination of the types of offences committed by this group, suggest that the numbers
would be very low. But if the history of Extended Supervision Orders is anything to go by, the
new legislation is likely to capture a high number of offenders who do not constitute a risk to
public safety.

74
Journal of New Zealand Studies NS21 (2015), 69-86



In an effort to justify the legislation, Corrections submitted that the legislation would be used
to focus on three classes of offenders:

a) Family violence offenders who pose a high risk to their victims;

b) High-risk sex offenders;

c) Gang-affiliated offenders who pose a high risk to public safety.

Outside of appealing to public and political emotion, the rationale for targeting these three
groups is highly questionable. Electronic monitoring for violent male parolees does not have
any significant effect on the likelihood of a parolee being committed to prison during the follow
up period or on the amount of time before recommitment to prison, and high-risk sex offenders
are adequately dealt with through existing legislative measures.?’

The proposal to utilise this measure for “gang-affiliated” offenders has the potential to expand
the original legislation well beyond its basic intent. According to gang expert Dr Jarrod Gilbert,
the 4,000 gang affiliates identified by the Police in its crime data, includes those who:
a) Were charged together with a New Zealand adult (meaning “patched”) gang
member for the same offence;
b) Had an identified familial tie with a New Zealand adult gang member;
¢) Had an identified connection to a New Zealand adult gang member.?

If this is still how gang affiliates are defined, then the former Minister of Police’s estimate that
28% of all prisoners are gang affiliates, provides a very large cohort that could qualify for
electronic monitoring.?® The potential for net-widening is significant, particularly for Maori.
Maori are being imprisoned at a rate six times that of non-Maori, and for Maori males born in
1975, it is estimated that 22 percent had a Corrections-managed sentence before their 20th
birthday, and 44 percent had a Corrections-managed sentence by the age of 35.% It is therefore
likely that most Maori, especially those living in marginalised communities, will have familial
connections to, or an identified connection with, gang members. Those living in poor
communities have contact with gangs on a daily basis, at school, community events, and
sporting and cultural activities. Others will be deemed to be gang members by virtue of their
birthright. A growing number of young Maori lawyers and professionals, have at least one
parent who is a patched gang member.

Legislation of this kind provides additional opportunity for the criminal justice system to
punish offenders for non-compliance. For whanau and families from marginalised
communities, compliance with parole conditions already presents a special challenge. The lack
of private transport, an itinerant lifestyle, difficulty with employment and housing, and
struggles with drug and alcohol dependency, can result in the parolee breaching, and ending up
back in prison.

That is what has happened over the last ten years. In 2004, 774 persons were imprisoned for
offences against Justice (which includes breaches of parole and probation conditions). By 2014
that had number was 1302, a 68% increase. In 2004, 55% (or 429) of that group were Maori).
The proportion of Maori in that imprisoned group rose from 55% (or 429) in 2004, to 61% in
2014. In other words, when Corrections decides to target a population (e.g., “ex-offenders at
risk of re-offending”) based on crude definitions which imply but do not prove criminality
(e.g., “gang-affiliated”), and when that definition disproportionately targets an ethnic group
(e.g., Maori) that is in turn disproportionately represented in marginalised communities, it
becomes even further disproportionately disadvantaged. When that happens, the state engages
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in structural discrimination. While Maori comprise 53% of the prison population, they
comprise 61% of those re-imprisoned for breach of parole.

Risk Assessment—The Saving Grace?

The one potentially redeeming characteristic of the legislation referred to thus far is that each
of the offenders subject to the provisions of the legislation will be subject to a risk assessment
process. There is still ongoing debate about the accuracy of risk assessment methodology; but
without it, the Corrections system would be engaging in wild guess work.

Up until 1995, efforts to assess the future risk of sex offenders was fraught with difficulty. In
the absence of any scientifically-based risk assessment process, it was extremely difficult to
predict future offending with any degree of accuracy.! The research literature up to 1995
indicated that in a high proportion of cases clinical predictions proved false.*

This view was reflected in a 1994 Report of the NZ Law Commission, chaired by Sir Kenneth

Keith, which pointed out that:
Any consideration of community safety must recognise that detention is a serious
exercise of state power. In assessing a proposed detention power, the New Zealand
Bill of Rights Act 1990 is crucial, particularly its affirmation that detention must not
be arbitrary. To forestall any question of arbitrariness, powers of detention should be
based on principle and be demonstrably necessary. In the present context, any
proposal for power to detain dangerous individuals must take into account that,
althoughggredicting dangerousness is possible to some extent, and necessary, it is also
difficult.

That changed from around 1995 onwards, and New Zealand was an important part of that
change. After undertaking a number of local research projects into the effective assessment and
treatment of sex offenders, the Department of Corrections developed further an
assessment/intervention program which had been used extensively in the Canadian correctional
system.3* The model aimed to identify high-risk offenders, identify the manipulable psycho-
social factors associated with an individual’s offending, and deliver a psychological
intervention in a way that met the capacities and learning styles of the individual concerned.

New Zealand Corrections undertook internal research to validate the Canadian offender
management tools and then developed its own actuarial risk prediction tools.®® It went on from
there to become a world leader in the area of sex-offender assessment and treatment. The field
is still evolving, and as recently noted there is still a need to move beyond the standard model
for the actuarial assessment of sex offenders.3®

Notwithstanding ongoing concerns, scientific risk assessment is better than nothing. The
Report of the Government Inquiry into Philip John Smith concluded that risk assessment was
not being applied consistently, and recommended that the Department of Corrections:

¢ should continue to invest in risk-assessment capability and tools, including best
practice intelligence approaches that enable it to better identify complex high-risk
prisoners who are eligible for “outside the wire” activities;

e should ensure the planning of each prisoner’s pathway through his or her sentence
is documented, reviewed regularly, and developed in a risk-based and
multidisciplinary way.*’

76
Journal of New Zealand Studies NS21 (2015), 69-86



The Sex Offender’s Register—Surveillance minus Evidence-based Risk Assessment

In August 2015, three months after the changes to the Electronic Monitoring Amendment Bill
were introduced (and before they were passed), the Child Protection (Child Sex Offender
Register) Bill was introduced to Parliament, requiring all child sex offenders to register if they
were aged 18 years or over when the offence was committed, were convicted of a qualifying
offence, and sentenced to imprisonment, or sentenced to a non-custodial sentence and directed
to be registered at the discretion of the sentencing Judge. Offenders sentenced to imprisonment
would remain on the register for 8 years, 15 years, or life, depending on the qualifying offence
committed.

All registered offenders, when residing in the community, will be required to provide a range
of personal information to a central register administered by the New Zealand Police. The
registered offender must update the information annually, within 72 hours of any change of
details, and at least 48 hours prior to travel. This information will enable the Police and the
Department of Corrections to use accurate and up-to-date information to assess and manage
the risk to public safety posed by known child sex offenders living in the community.

This will not be a public register, but authorised staff employed by the Ministry of Social
Development and Housing New Zealand Corporation would have limited access to the
information on the register and would exchange relevant information in the interest of public
safety. Other government agencies would be able to access relevant information on the Register
through the existing Police Vetting Service. The Police and the Department of Corrections
would be able to inform third parties that a person is on the register where this is considered
necessary to protect the safety of at-risk parties.

There is widespread concern about the legislation. The Attorney-General reported to the House
under section 7 of the Bill of Rights Act, concluding that the Bill is inconsistent with section 9
(disproportionately severe treatment or punishment) and section 26 (double jeopardy), and
cannot be justified under section 5 of the Act. The Law Society shares these views and has
further concerns about the Bill's inconsistency with the Bill of Rights Act. In its view, the
Registers stigmatises sex offenders, which would have the perverse effect of increasing their
propensity to re-offend by reducing their opportunities for reintegration. It was concerned that
the legislation would contribute to the offender’s social isolation, forcing them to confirm
persistently their central identity as being that of a sex offender. Another alarming feature of
the Bill is the absence of a review mechanism against the period of registration.

What the Bill does do, however, is confirm once again the central characteristics of surveillance
legislation. First, there is no evidence of its effectiveness. The Attorney-General's report on the
Bill notes the scarcity of evidence that child sex offender registers deliver significant benefits
in terms of improved public safety.3®

Second, it involves significant breaches of basic human rights, as outlined in the Attorney
General’s report, and the report of the Human Rights Commission.

Third, it is a waste of scarce criminal justice resources. The cost of the register over the next
ten years is calculated at $164.054 million, and it is estimated that it will result in the detection
of 4 to 34 sex offences leading to conviction.®® The appropriation (or misappropriation) of
criminal justice resources based on public demand and/or media recommendations has been
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extensively criticized for failing to meet the real needs of current or future victims.*® The cost
of this measure cannot be justified in terms of expected outcomes.

Fourth, the legislation lends itself to future amendments and modifications, intended to
“strengthen” or “tighten” the current proposal, not to make it more effective in protecting
children. The potential for protecting children is already negligible—further amendments will
inevitably be directed toward the further punishment and unlawful detention of offenders.

That has certainly been the experience with the UK sex offender register, in operation since
1997. By 2001, registrant compliance with the register was estimated at 97%.* Despite the
high compliance rate, the register has repeatedly been repeatedly “strengthened” or “tightened”
since 1997. The decision to do so appears to be taken by the Police, without any reason given
for the change.*? Over the first ten years of the Register there were seven interventions when
the register was ‘“strengthened,” or the authorities given greater powers over those on the
register. The widely held view is that the UK legislation has now become less about child
protection, and more about punishment.

An Emerging Characteristic—the Abandonment of Scientific Risk Assessment

It is now well established that individuals with sexual offence convictions differ in their risk
for sexual reoffending, and can be reliably classified into different risk categories on the basis
of static and dynamic risk factors.

As Dr Gwenda Willis points out, under the proposed Bill all individuals convicted of qualifying
offences are subject to registration, though requirements concerning the length of time
individuals must comply with registration requirements differ as a function of offence type.*®
“Class 1 offences” (e.g., sexual violation of a young person under 16) earn lifetime registration,
“Class 2 offences” (e.g., indecent act on a young person under 16) earn 15 years, and “Class 3
offences” (e.g., indecent assault on young person under 16) earn 8 years. Thus, the length of
time that an individual is subject to registration requirements is determined based on the nature
of a qualifying offence, and not on their risk of sexual reoffending.

By categorising individuals on the basis of offence type rather than risk for reoffending, the
utility of the Register (if there is any) is seriously comprised. Under the Bill, many individuals
with a high risk of reoffending will be subject to registration requirements for shorter periods
of time than many individuals with a low risk of reoffending.

It is difficult to fathom what the Police and Corrections intend. As Wills comments,
the NZ Police vouched that the Register would be supported by an offender risk
management framework, that targets resources to where the risk of re-offending is
greatest.** | am therefore perplexed as to why offender risk assessment has not been
integrated into the Register.*

Not as perplexed as | am. After 20 years of taking a doctrinaire position on the “risk, needs,
responsivity” framework, which drives most of Corrections rehabilitative efforts and thinking,
it has chosen to abandon those principles in this proposed legislation.
In a supplementary submission to the Select Committee, | offered the following view:
The legislation currently before this committee assesses offenders risk on the basis
of offence type, rather than their risk of reoffending. It takes New Zealand back to
the days before 1995; and a predictive approach which is referred to these days as
“correctional quackery.”*®

78
Journal of New Zealand Studies NS21 (2015), 69-86



Returning Offenders (Management and Information) Bill

Two months later, and acting under urgency, parliament introduced and passed legislation to
establish a regime for the identification and management of offenders returning to New Zealand
after being sentenced to more than one year’s imprisonment in an overseas jurisdiction. It was
a response to changes in the Australian treatment of New Zealand offenders, and the influx of
New Zealanders deported from Australia after being convicted of an imprisonable offence, and
in some cases, serving a sentence of imprisonment.

Previously, most offenders returning to New Zealand were not subject to any formal
supervision or interaction with the New Zealand Police. The new legislation requires such
offenders to provide the Police with identifying information (including photographs and
fingerprints). This would supplement any information obtained from other jurisdictions in
order for Police to have a reliable record of the offender’s identity and to establish, among other
things, whether they qualify for management by the Department of Corrections as a “returning
prisoner” under this Bill. Offenders whose conduct would amount to an imprisonable offence
in New Zealand will also be required to provide the Police with a sample of their DNA for the
DNA profile databank.

Returning prisoners will be managed in the community by the Department of Corrections on a
comparable basis to offenders released with conditions from a sentence of imprisonment in
New Zealand. Once the Commissioner of Police has identified an offender as meeting the
criteria for a returning prisoner, and serves the offender with a determination notice to that
effect, the offender will automatically be subject to the standard release conditions provided in
the Parole Act 2002.

Offenders will have to be identified as returning prisoners within 6 months of their return to
New Zealand. Corrections will also be able to apply to the District Court for special release
conditions to be imposed on the returning prisoner (including, on an interim basis, in advance
of his or her arrival if the court considers it immediately necessary). It was claimed by the
Police that the management of returning prisoners will assist their rehabilitation and
reintegration into New Zealand, and reduce their risk of reoffending.

For the second time in as many months, a scientifically-based risk-assessment process is
abandoned. In this case, the length of time that the individual is subject to surveillance is based
not on the nature of the qualifying offence (as in the Child Sex Offenders Register), but on the
length of time they served during their previous term of imprisonment. There is no known
correlation between an offender’s future risk and the time spent in prison for their most recent
conviction.

The view that there is no significant breach of human rights is not shared by members of the
criminal justice community. As Justspeak points out, if a person was sentenced to six years
imprisonment in Australia, served four years and was on parole for the final two and then
deported to NZ after their parole had ended, they would be contacted by Corrections on their
arrival and be given parole conditions for another 2 years. People are effectively being forced
to serve an extra half sentence.*’

Nor does the legislation allow for differences in sentencing for similar offences. If a New
Zealander is charged with possession of cannabis in Indonesia and spends 4 years in prison, a
further compulsory 2 years of parole-like conditions would apply on their return. This is a total
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of 6 years punishment for an offence that would only result in a maximum of 6 months of
prison if it had occurred in New Zealand.

Characteristics of Panoptic Legislation in New Zealand

The recent pursuit of surveillance as a means of punishing and controlling offenders invites
metaphoric comparison with the Panopticon. In 1965, American historian Gertrude
Himmelfarb published an essay, “The Haunted House of Jeremy Bentham,” in which she
depicted Bentham's mechanism of surveillance as a tool of oppression and social control.*®
Characteristically, surveillance legislation:

a) is based on a false assumption that constant surveillance and certain punishment will
initiate behavioural change in offenders;

b) is introduced in the absence of any scientific basis for the effectiveness of
surveillance measures, and in some cases, evidence that it is likely to increase
reoffending;

c) moves from scientifically based risk assessment, to unscientific risk assessment
based on sentence category, or length of their most recent sentence;

d) is justified on the basis that the introduction new technology is likely to create cost
savings (in the absence of any rigourous cost/benefit analysis);

e) is in breach of the Bill of Rights Act and international human rights covenants;

f) is initially introduced on the pretext that it will protect children, or preserve public
safety, but subsequently changes its function to one of additional and unlawful
punishment (often by way of amendments to the Act) through increased denial of
human rights, arbitrary detention and restrictions on personal liberty;

g) over time, is amended to increase the level of punitiveness, or expand its reach to
include other classes of offenders, without any evidence that the additional
“tightening” or “strengthening” is necessary to reduce reoffending.

Is there Another Model that Works?
The “Age of Surveillance” would seem to be upon us. Thirty years ago, such a prospect would
have seemed inconceivable. At that time, criminal justice thinking was more in the “welfare
reformist” mould, and Jeremy Bentham was regarded as a relic of the dark ages. Criminal
justice professionals were more likely to reference Winston Churchill, who during his brief
reign as Liberal Home Secretary in 1910, embarked upon an ambitious reform of the penal
system. In his oft-quoted speech to Parliament in 1910, Churchill stressed the importance of
making a conscious effort to rehabilitate.
We cannot impose these serious penalties upon individuals unless we must likely
make a great effort and a new effort to rehabilitate men who have been in prison and
secure their having a chance to resume their places in the ranks of honourable industry.
The present system is not satisfactory.*°

He believed that there should be a just proportion between crime and punishment, and that even
convicted criminals had rights against the state.
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| have a great admiration for the way in which the police conduct the business of police
supervision of prisoners who have been released on license. It is not a bit true to say
they harry a man and hunt him down. At the same time, it is a great impediment to a
man to have to go and report himself repeatedly to the police, and to have the police
coming repeatedly inquiring after him, in obtaining his position in honest industry
again.

Churchill proposed that civil society should take a prominent role in the rehabilitation and

reintegration of prisoners:
... we should establish a new central agency of a semi-official character, half official
members representing the authorities and half the representatives of all these
prisoners’ aid societies. That would combine official power with what | think
essential: that there shall be an individual study of every case; that all convicts shall
be distributed by the central agency between different prisoners’ aid societies of all
the different denunciations, and all the different charitable societies.

Churchill was clear that the Police should not be involved in the supervision and monitoring of

released prisoners:
.... the whole business of police supervision shall be absolutely suspended and the
whole system of ticket of leave come to an end completely; and that except in the case
of refractory persons, a convict, when he leaves prison, will have nothing more to do
with the police. They need not see them nor hear of them again, but will be dealt with
entirely through the agency of these societies, working under the central body, whose
only object will be to do the best for the convict.

We have now come full circle, with the Police now engaged in the surveillance of released
prisoners.

What would these voluntary societies do? The clue we have is contained within Churchill’s
speech when he proclaimed belief in the possibility of redemption. He spoke of
an unfailing faith that there is a treasure if only you can find it, in the heart of every
man—these are the symbols which in the treatment of crime and criminals mark and
measure the stored-up strength of a nation, and are the sign and proof of the living
virtue in it.

Beyond the Panopticon and Churchill—Searching for a New Model

When in 2004, New Zealand Corrections launched its first official prisoner reintegration
strategy, it was based on the Canadian “risk, needs, responsivity” rehabilitation model,
confidently predicting that the model would “tell the Department how to work with offenders,
based on their risk of re-offending, their level of need, and responsivity factors.”®® It
disregarded the role of community organisations, opting instead for the gradual and structured
released of offenders, under Corrections control. In so doing, it spurned Professor Tony Ward’s
“Good Lives Model” (now highly regarded), and closed its corporate ears to the ongoing
discussion and debate between “risk-based” and “strengths based” approaches, and
between “what works” and “desistance-based” corrections.® The lack of robust engagement,
analysis and discussion is making it easier for Corrections to retreat from the principles
espoused by Churchill, and develop its own version of the Panopticon, with an increased
emphasis on monitoring and surveillance.
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Dogmatic and narrowly conceived adherence to the merits of psychological rehabilitation, and
subsequent movement toward panoptic legislation, has meant that as a nation, we have failed
to engage fully with the debate about at least three other forms of rehabilitation: legal, moral
and social. They are equally important in the process of desistance against crime. There has
been no analysis of new ideas about strategies and policies which are effective in transforming
the lives of offenders:
To the extent that felons belong to a distinct class of status group, the problems of
desistance from crime can be interpreted as problems of mobility—moving felons
from a stigmatized status as outsiders to full democratic participation as
stakeholders.5?

McNeil and others argue that rehabilitation is a social project as well as a personal one.>® Even
then, it is about much more than re-education and re-socialisation; it raises profound political
questions about the nature of citizenship, the relationship between citizenship, society and the
state and about the proper limits of legitimate state power. Psychological rehabilitation on its
own is insufficient to generate significantly lower levels of reoffending, as it is principally
concerned with promoting positive individual-level change in the offender. Instead, we must
develop the offenders’ motivation, skill and capacities, so they can engage with the other three
forms of rehabilitation. The problem we now have is that the over-emphasis on surveillance
works actively to prevent that from happening.

The first of these concerns is the practical expression of Cesare Beccaria’s 1764 concern with
the “re-qualification” of citizens—and the “legal and judicial rehabilitation,” i.e., when, how
and to what extent a criminal record and the stigma that it represents can ever be set aside,
sealed or suppressed.>* Maruna argues that efforts to sponsor rehabilitation and reform must
address the collateral consequences of conviction, and its exclusionary or stigmatising effects,
or be doomed to fail.>® Increased surveillance serves to do the opposite: it marks out the
offender for special attention, for additional stigmatisation, and makes their integration into
society extremely difficult. No efforts at individual rehabilitation will succeed, if legal and
practical barriers to reintegration are left in place, especially in relation to labour market
exclusion.®

McNeil contends that the barriers are not just legal, but are also moral and social. It is here that
a solely psychological conception of rehabilitation absolutely fails. It offers no moral redress
per se, as it operates only on the individual “offender,” not on the conflict itself and not on the
victim or the community.®” Reparation and reparative work, such as well-constructed
community work programmes are capable of fulfilling these functions in a way that
psychological rehabilitation cannot, which is a private business, and allows for the re-
emergence of more retributive and affective forms of justice.>® There is emerging evidence that
electronic monitoring is starting to replace community work sentences, thus denying the
offender opportunity for redemptive work.

Moral rehabilitation, however, is not solely the responsibility of the offender. The state has a
reciprocal duty to support reintegration that rests on two principles.®® First, recognition of the
extent to which the community and the state bear some complicity in permitting or exacerbating
social inequality; they too, must make good. Second, even under a retributivist approach to
punishment, the polity has the duty to make sure that the punishment ends and that there is no
punishment beyond the law. The evidence for panoptic legislation is that offenders and their
families endure the effects of punishment, both intended and unintended, in abandonment of
this important principle.
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What remains after that is the concept of “social rehabilitation”: the full restoration of the
citizen’s formal social status, i.e., the informal and universal social recognition and acceptance
of the reformed ex-offender. Much more than the “science” of personal reform, it is the ultimate
problem. In the current hostile correctional climate, of which surveillance legislation is a part,
it is unachievable.

Concluding Comment

Once momentum of the kind described in this paper builds, it is nigh impossible to contain it.
What is probably needed at this point is for the state to promote a national discussion which
challenges the narrow position that the role of Corrections and the Police is to prevent crime
or reduce reoffending. Rather, there needs to be a wider debate across the criminal justice
sector, and indeed the public sector, on the question of what sort of social goods, and what kind
of society, they exist to promote. If that debate is well constructed, it may lead to the view that
there is more to the Police and Corrections contribution to society than that of minimising harm.
Otherwise they will continue to dehumanise the recipients of their services as “bearers of risks
or needs, rather than as citizens who may need some support to enjoy their rights and fulfil
their obligations.”®
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